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Fixed Dates 


SECOND thoughts in no way induce regret that parties 
may now apply to have dates fixed for non-jury actions in 
the High Court. The machinery is admirably simple, and it 
appears to be working smoothly. It is intended that four 
judges shall be available each sittings to take cases for 
which fixed dates have been given. This imposes a limit on 
the number of dates that can be given, but in the present 
state of High Court litigation the supply of available dates 
should not run out too soon. If litigation increases in volume 
it should not be difficult to increase the number of judges 
available. One further advantage is that those very busy 
counsel whose clerks let solicitors know at the last minute 
that “something has suddenly come into the list ” and they 
cannot attend at the X County Court the next day may be 
glad of the opportunity to fit in their county court with their 
High Court work. It is too early, perhaps, to prophesy 
whether this will ease the burden of solicitors who at the 
last minute have to replace the known talents of their counsel 
with some unknown quantity, but in the present state of 
litigation it seems not unlikely. 


Registration and Boundaries 


PLANS are again in the legal news. We had occasion last 
week to refer to the general principle that the plan on a 
document of title, unless it is expressed to be only an 
identification device, controls the parcels if the latter are 
general or ambiguous. What happens if two practically 
contemporaneous plans, each purporting to describe the 
subject-matter of the same transaction, do not agree? That 
is only a rough-and-ready way of stating the problem which 
arose in Lee v. Barrey [1957] 2 W.L.R. 245; post, p. 129. 
For there was no doubt that the plan attached to the instru- 
ment of transfer of the property in question accurately 
recorded the extent of the plot of land which the defendant had 
agreed to buy, whereas the plan on the land certificate subse- 
quently issued to him made a reservation with regard to 
boundaries that they were subject to revision on survey after 
the erection of fences. In these circumstances the Court of 
Appeal had no hesitation, apart from the possible effect of one 
line of argument, in holding that the transfer plan prevailed. 
The contrary contention was based on the conclusive effect, 
under the Land Registration Act, 1925, of the land certificate, 
and on the necessity for any transfer of registered land to 
be completed by entry in the register. No application for 
Tectification of the register had been made in the present 
case by the plaintiff, who alleged that the defendant had 
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violated the agreed boundary. It was in truth a boundary 
dispute, and not a question as to the property acquired, for 
the land certificate substantially gave the defendant the 
title to the plot for which he had bargained. That being so, 
and there being in the certificate no fixed plan precisely 
defining the boundaries, Lorp EVERSHED, M.R., with whom 
BirRKETT and Romer, L.JJ., agreed, felt no doubt that an 
extract from the general map, hedged with a reservation as 
to boundaries, “ cannot be set up to overturn the plain effect 
of what otherwise would have resulted from the bargain 
made . . . as recorded in the instrument of transfer.’”’ The 
provisions of the Land Registration Act which had been cited 
were, his lordship said earlier, directed to bringing registered 
land into the general scheme of the 1925 property legislation, 
and are not concerned with boundary disputes. 


Good Law and Good Sense 


WE welcome the decision of the Court of Appeal in Harvey 
v. Crawley Development Corporation (The Times, 25th January) 
in which the court held that on a compulsory acquisition of a 
dwelling-house the acquiring authority were required to pay 
the legal costs, surveyor’s fees and other expenses incurred in 
hunting for and purchasing another house as “‘ compensation 
for disturbance ”’ under r. 6 of s. 2 of the Acquisition of Land 
(Assessment of Compensation) Act, 1919. There was no 
dispute about the payment of the cost of alterations to carpets 
and curtains, the expense of moving, and the legal expenses 
involved in the sale, and the court held that the additional 
expenses were a direct consequence of being turned out and 
properly the subject of compensation. DENNING, L.J., gave a 
warning about extending the idea too far. Romer, L.J., in 
concurring, said that the decision of the Lands Tribunal, which 
the court upheld, was not only right in law but accorded with 
common sense. 


Radar Speed Testing Devices 


A BELFAST prosecution on 25th January revives memories 
of old arguments in petty sessions as to the reliability or 
otherwise of speedometer tests of a defendant’s driving speed. 
The defending advocate criticised a radar speed testing device 
which had been used by the police, and said it could be in 
error by as much as 7 miles per hour. In an English test 
of a similar meter, the car was shown when it was cutting 
across a beam at an angle, and it appeared only for 0-77 of a 
second when it was travelling at 40 miles per hour. The 
secretary of the Automobile Association is reported to have 
commented after the case that the device had been investigated 
and rejected by the police authorities in Britain, and this 
was later confirmed by the Home Office. The Royal Ulster 
Constabulary, however, made a statement to the effect that 
exhaustive tests had shown the device to be deadly accurate, 
and if any small error should occur it would be in favour of 
the motorist. Section 10 (3) of the Road Traffic Act, 1930, 
provides that a motorist cannot be convicted of a speeding 
offence on the evidence of one witness that in his opinion 
the speed limit was being exceeded, and evidence of the 
observation of a speedometer must be supplemented by 
evidence of its accuracy (Melhuish v. Morris (1938), 
82 SoL. J. 854). Magistrates in this country will no doubt be 
relieved to hear that they are not to be asked to give decisions 
on the reliability of radar devices. 
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Endorsement of Cheques 


THE main purpose of Mr. GRAHAM PAGE’s Cheques (No. 2) 
Bill, which has now been published, is to abolish the need to 
endorse cheques paid direct by the payee into the payee’s 
bank. This is a worthy reform and would save quite a large 
amount of unproductive effort. The proposal to legalise the 
payment of wages by cheque in all circumstances, so long as 
both employer and employee agree, has been dropped. We 
think that this is a pity. It is true that in a large number of 
cases payment by cheque would cause hardship as well as 
inconvenience, but where this is so the remedy would be for 
the employee not to agree, and surely organised labour is 
strong enough to withstand any pressure. The arrangement 
would frequently have great advantages and it is unfortunate 
to have unnecessary rigidity. 


International Law 


THE David Davies Memorial Institute of International 
Studies was founded in 1951 in memory of the late Lord Davies, 
a great worker in the cause of peace, to promote discussions 
among other workers in that cause. Lord Justice Hopson, 
opening the conference of the Institute in the Niblett Hall 
of the Inner Temple on 16th June, 1956, emphasised that 
their deliberations were not academic. This is manifest from 
the full report, receipt of which we gratefully acknowledge, 
of the papers which were read, and the discussions which 
followed among the many distinguished international lawyers 
present. Mr. F. A. VALLAT on State succession, Mr. J. G. 
Foster, Q.C., M.P., on the need for further publications on 
international law, Mr. E. LAUTERPACHT on the nationality 
of claims, Dr. F. A. MANN on the immunity of foreign govern- 
ments in trade, Professor B. A. WorTLEY on international 
law studies in the U.K., and Professor MILTON Katz on 
international law studies in the U.S.A., Dr. E. J. CoHN on 
international conventions and Mr. F. G. HOLLAND on 
diplomatic immunities, indicate the scope of the inquiries. 
The last-named subject, as solicitors to lessors of property in 
the London area are well aware, is a considerable practical 
obstacle to international understanding. 


A “ Business Law”’ Quarterly 


THE first issue of a new quarterly publication, the Journal of 
Business Law, published in January by Stevens and Sons, 
Ltd., provides fresh proof of the pioneering vitality of English 
legal studies and their close attention to the needs of legal 
practitioners. Its aim, to be “an instrument of practical 
research”’ is amply furthered by this issue. Dr. SCHMITTHOFF’S 
article on ‘‘ Confirmation in Export Transactions’ lucidly 
explains the modern devices of confirmed credits and con- 
firmation by confirming houses, which have figured in a 
number of recent cases (Pavia and Co. v. Thurmann Nielsen 
[1951] 2 All E.R. 866, and Rusholme and Bolton and Roberts 
Hadfield, Ltd. v. S. G. Read and Co. [1955] 1 W.L.R. 146). 
Mr. ANDREW J. BATESON deals expertly with the problem 
of when a ship can be said to have arrived at her port of 
discharge or loading. Mr. N. D. G. TREw contributes a 
comprehensive account of tax planning for the private 
company, under the title “ Executors and the Private 
Company.” Mr. Ervin R. Latty provides an article on 
minority shareholders in American law, and Mr. ALAN 
CAMPBELL writes of some of the practical problems arising 
under the Restrictive Trade Practices Act, 1956. 
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AN interesting situation arose over the decisions of 
Metropolitan Police District Receiver v. Croydon Corporation 
and Another [1956] 1 W.L.R. 1113 and Monmouthshire County 
Council v. Smith [1956] 1 W.L.R. 1132. Here we have two 
decisions side by side on similar facts but of opposite 
conclusions. In each case a policeman had been injured by 
the negligence of another and the appropriate authority had 
paid wages and other benefits during the period of incapacity. 
In each case that authority sought recovery of the money so 
paid out from the person who caused the injury, basing the 
claim on Metropolitan Police District Receiver v. Tatum 
[1948] 2 K.B. 68. 


In Tatum’s case such a claim was successful, founded in 
the quasi-contractual remedy where the demand of the 
plaintiff is for money paid to the use of the defendant under 
compulsion or threat of compulsion by law. It was argued 
that the authority employing the policeman was bound 
(by statutes, e.g., the Police Act, 1919) to pay wages during 
sickness, and, as the injury causing the policeman’s absence 
from duty was brought about by the negligence of the 
defendant, an action would have lain at the suit of the 
policeman, and, therefore, the claim for money paid to the 
use of the defendant was maintainable. It was said to be 
analogous to the claim by a guarantor against the debtor 
after the guarantor has paid the creditor; or to the case, 
as in Brook’s Wharf and Bull Wharf, Ltd. v. Goodman Bros. 
[1937] 1 K.B. 534, where a warehouseman pays customs 
duties (as he is compellable by statute to do) on goods of 
another stored in his bonded warehouse, and claims reimburse- 
ment from the owner of the goods. In Moule v. Garrett 
(1872), L.R. 7 Ex. 101, Cockburn, C.J., laid down the rule 
of law on the principle of a compulsory payment of another’s 
primary liability. ; 

Five conditions 

In the two cases mentioned in the opening paragraph it 
was contended that the principle does not apply to circum- 
stances such as those arising out of the injury of a policeman. 
The reason is that in order to succeed, five points must be 
established and are not (it was argued) satisfied in those 
circumstances. The five points are : 

(i) there must be the same debt ; 

(ii) both plaintiff and defendant must be liable to the 
same person for that debt ; 

(ili) the defendant must be primarily liable for that debt, 

i.e., as between himself and the plaintiff ; 

(iv) the plaintiff must have been compelled to pay the 
debt ; 

(v) the plaintiff’s payment must have operated to relieve 
the defendant of his primary liability. 


It was on the question whether these points were satisfied 
that the two decisions differed. Slade, J., in the first case 
accepted these points but subject to the question what is 
meant in point (i) by ‘“‘ the same debt,” and in point (iii) 
by “ primary liability.’’ His lordship thought that the ‘‘ same 
debt’ meant that the third person could have recovered 
the same sum of money from either party but that it need 
not be the same cause of action ; and that “ primarily liable ”’ 
meant that, as between a principal debtor and a surety, 
both of whom are equally liable to the creditor, the principal 
debtor is, as between themselves, primarily, and the surety 
only secondarily liable. 
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COMPULSION 


Legal obligation to pay wages 


In the second case, Lynskey, J., who had the advantage 
of reading Slade, J.’s judgment, also agreed that these were 
correct principles, but pointed out that the policeman had 
not suffered any loss of wages because the authority was 
bound to pay them during incapacity. The injured policeman 
could claim damages for personal injuries and loss of faculty 
from the defendant (which he had done successfully in that 
instance in an earlier action) but not for loss of wages where 
there had been no loss. 


Slade, J., did not accept this line of argument. Supposing 
the policeman had not been paid, his lordship was not prepared 
to hold that he could not have sued the tortfeasor for loss 
of wages merely because there was a legal right to claim the 
wages from the authorities liable to pay the police. 


Dealing with the argument that the Receiver for Metro- 
politan Police had been compelled to cause the fund of the 
Crown to be depleted by the sum representing wages, money 
which the defendant, by his negligence, had compelled him 
to pay for no return, Lynskey, J., said in the second case : 


“Tf that means that the negligence compelled the 
Receiver to pay, that is not so. He paid because he was 
under a legal obligation to pay under the Metropolitan 
Police Act. If it means that the Receiver has been com- 
pelled to pay and in respect of that payment has received 
no return of service, then that is a claim for loss of service 
... but... in fact there was no service lost to the 
Receiver at all.” 


The decision on appeal 


Both these actions were taken to the Court of Appeal 
(see [1957] 2 W.L.R. 33; ante, p. 60), who upheld Lynskey, J.’s, 
judgment on the grounds, first, that there was no unjust 
enrichment of a defendant who pays no damages for loss of 
wages because the employer has paid the plaintiff's wages. 
Quoting from British Transport Commission v. Gourley 
[1956] A.C. 185, at p. 202, wherein, Lord Jowitt said: 
= . itis . . . fallacious to consider the problem as though 
a benefit were being conferred upon a wrongdoer by allowing 
him to abate the damages for which he would otherwise be liable. 
The problem is rather for what damages is he liable? . . .”’ 
Lord Goddard, C.J., said it was a misconception to say that 
the defendants had been enriched. The second ground was 
that a policeman is not a servant within the scope of the 
action per quod servitium amisit. For, in truth, that is what 
the action amounts to. 


In this latter connection the decision in Inland Revenue 
Commissioners v. Hambrook [1956] 3 W.L.R. 643 ; 100 Sor. J. 
632, is relevant. There the Court of Appeal made clear that 
this action lies only for the loss of the services of a servant 
of the menial class, i.e., one who is a member of the household 
(including members of the family). It arises not from the 
contract of service, but from the fact of service (of that class). 
Those few decisions which departed from the old rule by 
extending it too far (notably A.-G. v. Valle-Jones {1935} 
2 K.B. 209) are wrong, and were disapproved. The judgment 
of Denning, L.J., gives an interesting outline of the historical 
development. 


L. W. M. 
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SPECIFIC 


In their Second Interim Report the Evershed Committee 
recommended that the provisions of R.S.C., Ord. 144 (which 
provides for summary judgment in actions for specific 
performance), should be extended, and accordingly, by the 
Rules of the Supreme Court (Chancery Provisions), 1954, 
which came into operation on Ist January, 1955, the rule was 
enlarged to comprise not only claims founded on a contract in 
writing and when the defendant has entered an appearance in 
the action, but also cases where the contract is oral or where the 
defendant has failed to appear. But, according to Upjohn, J. 
(who incidentally was a member of the committee which 
recommended the change), the rule in its present form does 
not go far enough. 

Recently, in Robshaw Brothers, Ltd. v. Mayer {1956} 
3 W.L.R. 1049; 100 Sor. J. 916, the learned judge had to 
consider whether it was proper to make an order under the 
rule where (a) by a contract in writing, expressed to be a 
contract of sale, the plaintiffs agreed to transfer leasehold 
property to the defendant, and () the sale price was expressed 
to be “nil,” the consideration for the transfer being the 
assumption by the defendant of the liability to pay the rent 
reserved by the lease and to fulfil all other tenant’s covenants. 

The matter depended on the construction of the rule. And 
the learned judge said that, if he thought he could properly 
do so, he would certainly extend the ambit of the rule to cover 
this case. 

“Sale or purchase” in Ord. 14a 

After consideration of various authorities and citing with 
approval what he called “ an interesting article by Mr. Cyprian 
Williams .. . in vol. 65 of the SoLiciTors’ JOURNAL at 
p. 286’ in which it was stated that it was well established by 
judicial authority that in English law the primary meaning 
of the word “sale’”’ is the conveyance of some article for 
money, the learned judge said: ‘‘ I come back, however, to 
the question of construction. I am really being asked to give 
to the phrase ‘sale or purchase’ not its plain prima facie 
meaning of sale or purchase for money, but to cover a transac- 
tion for valuable consideration. The Order [Ord. 14A] does 
not use that phrase. I can find no context which would entitle 
me to extend the prima facie meaning of ‘ sale or purchase ’ 
in this Order.’’ And so the attempt to obtain a summary 
judgment in the particular action failed. 

The learned judge went on to say: “I trust that the matter 
will be brought to the attention of the Rules Committee so 
that jurisdiction under R.S.C., Ord. 144, may be enlarged in 
appropriate circumstances.” If the rule is going to be further 
amended, there is another point which it would be desirable to 
have clarified. 


“* The Solicitors’ Journal ”’ 
Saturday, February 2, 1957 


PERFORMANCE 


Filing of affidavit and exhibits 


The wording of Ord. 144 runs: “ 2 (1) An application by 
the plaintiff under Rule 1 of this Order shall be made by 
summons returnable not less than four clear days after service, 
accompanied by a copy of the affidavit and any exhibits referred 
to therein.’ The words in italics are thus printed for the 
purpose of this article and are not so emphasised in the rules. 
Similar words are used in Ord. 14. And where a defendant has 
entered an appearance the italicised words may not occasion 
any difficulty. But what do they really mean ? Do they mean 
that the defendant must be served with a copy of the affidavit 
and of the exhibits, and, if so, could the provision not be more 
satisfactorily worded ? It is certainly assumed that they have 
that meaning : it is observed, for instance, that in vol. XII of 
the Encyclopaedia of Court Forms and Precedents in Civil 
Proceedings (p. 130) it is said in the section on Ord. 14 
proceedings: ‘‘ A copy of the plaintiff’s affidavit and of the 
exhibits thereto must be served with the summons upon the 
defendant free of charge.” 

When an affidavit is used in evidence in proceedings it 
must be filed and will thus be on the record. But it is not the 
practice to file exhibits. Where a defendant has not entered an 
appearance, it is usual to invoke the aid of R.S.C., Ord. 67, 
r. 4, by which “all writs, notices, pleadings, orders, 
summonses, warrants and other documents, proceedings and 
written communications in respect of which personal service is 
not requisite may be served by filing them with the proper 
officer."” It would seem then that in actions for specific 
performance, where the defendant has not entered an appear- 
ance, Ord. 14a, r. 2, may require (or permit) the filing not only 
of a copy of the summons but also “ a copy of the affidavit and 
any exhibits referred to therein.’’ It is perhaps not without 
relevance to point out that in their Final Report the Evershed 
Committee referred to the practice in certain cases of filing a 
statement of claim where no appearance has been entered 
and to the criticisms which had been made of that practice on 
the ground that it involved unnecessary costs and was futile 
because “‘ the defendant who has not appeared would never in 
fact see it.” The Committee said: “ . we are satisfied 
that the criticisms made are justified and that the require- 
ments as to filing statements of claim ... should be 
abrogated.” Those objections (and especially that relating to 
expense) seem to be even more applicable to the filing of a 
copy of the affidavit in support of a claim for specific perform- 
ance in default of appearance by the defendant, for the 
original will already be on the file. As to the exhibits, it would 
seem to be sufficient if the defendant could call for copies if 
he wanted them. P. H. 





The Queen has approved that Lord Justice ORMEROD be made 
a Privy Councillor on his appointment as a Lord Justice of 
Appeal. 

Mr. W. F. DoLMAN, senior assistant solicitor to Chesterfield 
Corporation, has been appointed deputy town clerk of Eccles, 
Lancashire, with effect from 18th February. 

Mr. Joun B. Harwoop, senior assistant solicitor to Harrogate 
Corporation, has been appointed deputy town clerk of Bedford. 
He will take up his new appointment next month. 

Mr. WILLIAM HENRY MEREDITH has been appointed Official 
Receiver for the Manchester Bankruptcy District and for the 
Bankruptcy District of the Courts at Hanley and Stoke-on-Trent, 
Crewe, Nantwich, Macclesfield, Stafford, Shrewsbury and 
Newtown. 


Mr. A. H. Horter has been appointed Official Receiver for 
the Bankruptcy District of the County Court of Southampton, 
Bournemouth and Winchester ; the Bankruptcy District of the 
County Court of Portsmouth, Newport and Ryde and _ the 
Bankruptcy District of the County Court of Salisbury, Dorchester 
and Yeovil. 


Mr. WILLIAM EVAN WINDHAM, senior resident magistrate, 
Northern Rhodesia, has been appointed a Puisne Judge, Northern 
Rhodesia. 


Mr. HamisH R. GRay, solicitor, of Nottingham, senior lecturer 
in law at Nottingham University, is leaving the country at 
Easter to take up an appointment as Professor of Law at 
Canterbury University College, Christchurch, New Zealand. 





157 


| by 

by 
rice, 
rred 
the 
les. 
has 
sion 
ean 
vit 
ore 
ave 
[ of 
ivil 

14 
the 
the 


at 
the 
an 


TS, 
nd 
21S 
eT 
fic 
ar- 
ily 
nd 
ut 
ed 
ra 
ec 
on 
ile 
in 





“ The Solicitors’ Journal ” 
Saturday, February 2, 1957 


THE REGISTRATION 


[Vol. 101} 119 


OF RESTRICTIVE TRADING 


AGREEMENTS—II 


Special points on registration procedure 


BEFORE leaving the procedure for registering restrictive 
trading agreements (an outline of which was given in the first 
of these two articles), three matters must be specially 
mentioned, namely, the removal of insignificant agreements 
from the register, the special section of the register, and the 
registration of agreements relating to exports. 


Section 12 of the Restrictive Trade Practices Act, 1956, 
empowers the Board of Trade to authorise the Registrar of 
Restrictive Trading Agreements to remove from the register 
particulars of agreements which appear to the Board to be of 
no economic significance. The result of such removal is that 
the Restrictive Practices Court cannot invalidate any part 
of the agreement as it is no longer one “ of which particulars 
are for the time being registered”’ (s. 20 (1)). It is 
problematical, however, whether the registrar may not 
restore particulars of the agreement on the register at any 
time, for the Board of Trade merely authorises him to remove 
them, and does not require him to do so. The decision in 
Re 56 Denton Road, Twickenham {1952} 2 T.L.R. 676 militates 
against the registrar’s power to play fast and loose in this 
way ; Vaisey, J., said (p. 679) : “‘ Where Parliament confers on 
a body .. . the duty of deciding or determining any question, 
the deciding or determining of which affects the rights of the 
subject, such decision or determination, made and com- 
municated in terms which are not expressly preliminary or 
provisional, is final and conclusive, and cannot in the absence 
of express statutory power or the consent of the person or 
persons affected be altered or withdrawn.” Apart from this 
doubtful point, there are two practical limitations on the 
usefulness of s. 12. First, the agreement must be registered 
before the registrar may be asked to remove it; there is 
no power given to the registrar to exempt an agreement 
from registration altogether. It follows that s. 12 will be used 
by the practitioner only as a last resort when all other attempts 
to avoid the need to register his clients’ agreements have 
failed. Secondly, if particulars of an agreement have been 
removed from the register, and the agreement is subsequently 
varied, particulars of the varied agreement must be registered, 
and may only be removed if the Board of Trade gives a wholly 
new authorisation (s. 12 (2)). It follows that the variation of 
the smallest detail of an agreement will open the whole of 
it to invalidation by the Restrictive Practices Court, unless 
the variation comes within the Registration of Restrictive 
Trading Agreements Regulations, 1956 (S.I. 1956 No. 1654), 
reg. 3, and consequently need not be notified. 


By s. 11 (3) and the Registration Regulations, reg. 6 (2), 
there is a special section of the register in which are recorded 
such particulars of registrable agreements as the Board of 
Trade directs ; these particulars will contain either informa- 
tion, the publication of which would be against the public 
interest, or information about secret manufacturing processes 
or about the presence, absence or situation of mineral or other 
deposits, the publication of which would substantially damage 
some person's legitimate business interests. The registration 
of the whole or part of an agreement in the special section does 
not prevent the Restrictive Practices Court adjudicating on 
it; it merely prevents the public from inspecting the part 
of it which is in the special section (s. 11 (4) and (5)). An 
application for the inclusion of an agreement in the special 


section must be made when the agreement is registered and 
must be supported by a statement of the applicant’s reasons 
(Registration Regulations, reg. 5). The availability of this 
special section will be useful in preventing the publication of 
manufacturing processes which cannot be patented, but it 
will not enable other confidential information, relating to the 
state of a particular market or potential customers’ require- 
ments, for example, to be kept private. 

Agreements relating exclusively to activities outside the 
United Kingdom are generally exempted from registration by 
s. 8 (8), but if an agreement contains restrictions all of which 
come within that subsection, and one or more of which relate 
to the supply of goods by export from the United Kingdom, 
a copy of the agreement must be furnished to the Board 
of Trade (s. 31) accompanied by a signed certificate of its 
accuracy and completeness (Board of Trade Leaflet on Export 
Agreements). The filed copy is not open to public inspection, 
and the agreement may not be adjudicated on by the 
Restrictive Practices Court. But if an agreement, otherwise 
exempt from registration by s. 8 (8), contains a restriction 
relating to the manufacture, supply or processing of goods in 
the United Kingdom, the agreement must be registered with 
the registrar, not the Board of Trade, and any restriction in 
it which operates in the United Kingdom, or relates to exports 
from the United Kingdom, may be invalidated by the 
Restrictive Practices Court (s. 20 (1)). 


Sanctions against failure to register 

By s. 14 (1), if the registrar believes that any person who 
carries on business in the United Kingdom as a manufacturer, 
supplier or processor of goods is a party to an agreement 
which is subject to registration under the Registration of 
Restrictive Trading Agreements Order, 1956, the registrar 
may require him to state whether he is a party to an agreement 
relating to any of the matters specified in s. 6 (1) (whether 
or not the agreement contains any restrictions, or restrictions 
on one party only, and whether or not the agreement is 
registrable under the 1956 Order or is exempt from registration 
by s. 7 or s. 8). By s. 14 (2) the registrar may require any 
person who has registered an agreement, or who is a party 
to a registered agreement, to furnish such further documents 
or information “as the registrar thinks expedient for the 
purposes of, or in connection with, the registratiorr of the 
agreement.” It is problematical how far the registrar may 
use s. 14 (2) to obtain information not only of the contents 
of the agreement but also of matters which will enable him 
to satisfy the Restrictive Practices Court that the restrictions 
created by it are against the public interest. Any person 
who fails without reasonable excuse to comply with a 
requirement of the registrar under s. 14 is guilty of an 
offence (s. 16). 

If the registrar has required disclosure of information or 
documents from any person under s. 14, he may apply to the 
Chancery Division for an order that that person shall be 
examined on oath by the court concerning the matters about 
which the registrar requires disclosure (s. 15 (1) and R.S.C., 
Ord. 54j (added by S.I. 1956 No. 2001), r. 5). The examina- 
tion follows the pattern of a public examination under the 
Bankruptcy Act, 1914, s. 15; the person examined must 
answer all questions which the court allows to be put to him, 
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and he cannot, therefore, refuse to answer a question because 
his reply may incriminate him (Re Paget [1927] 2 Ch. 85). 

Furthermore, if particulars of a registrable agreement have 
not been furnished by the expiration of the period for 
registering, the registrar may apply to the Chancery Division : 
(a) for an order authorising him to treat any information in 
his possession as particulars duly furnished, or (6) for an order 
that a party to the agreement shall furnish particulars of it 
(s. 18 (1)). An order under (a) will be necessary if the 
registrar wishes to register information about an agreement 
contained in the notes of the examination of a person examined 
under s. 15. One or more of the parties to the agreement 
must be made respondents to a summons under (a), and they 
will represent all the parties to it who will consequently be 
bound by the court’s order (R.S.C., Ord. 54], r. 6 (2)); if the 
information thus registered by the registrar is inaccurate, 
one of the parties should apply to the Chancery Division 
under s. 13 (1) for a rectification order. 

From the foregoing it appears that the duty to register 
agreements is one of imperfect obligation as no sanctions 
apply automatically for failure to do so, and it seems that 
the parties can safely defer registering until the registrar takes 
action against them. There is one danger in doing this, 
however. By s. 18 (2), if an application is made by the 
registrar under s. 18 (1), the court may, in addition to, or 
instead of, making an order under that subsection, enjoin 
any of the parties to the agreement from giving effect to it 
and from making a similar agreement in the future. The 
court may exercise this drastic power only if the failure to 
register was wilful, but it does so without regard to the 
merits of the agreement, and the Restrictive Practices Court 
may vary the court’s order on finding that the restrictions 
are not against the public interest only when two years have 
elapsed after the court’s decision (s. 20 (2)). 


Tempering the wind 
The immediate task of the practitioner will be to advise 
his clients how they may modify their existing restrictive 
agreements by 28th February next so that the need for 
registration may be avoided. Some suggestions to this end 
are now made. 


Removing the element of agreement 

Section 6 requires the registration of agreements and 
arrangements whether legally enforceable or not ; it covers a 
wider field than agreements as lawyers understand them, 
i.e., transactions wherein mutual promises are given. But 
for an arrangement to exist there must be some consensus 
between two or more persons, however informal it may be. 
There cannot, for instance, be an arrangement between A 
and B if A merely tells B that he intends to do a certain 
thing, or if A merely passes information to B on which B is 
free to act as he chooses. One way to avoid registration 
under the Act, therefore, is to determine the restrictive 
agreement before 28th February next, and for the parties to 
continue to act as they have done in the past, but without 
any agreement or understanding to that effect. They will be 
free to confer on subsequent alterations in their practices, 
but, again, must not commit themselves on their future 
conduct. This suggestion is particularly appropriate in 


connection with horizontal agreements which have never 
been enforced much in practice by judicial proceedings or 
arbitration, but have been made effective by the voluntary 
action of the parties who have realised that co-operation is in 
the interests of them all. 
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Trade associations 


Section 6 (7) provides that where recommendations are made 
by a trade association to its members as to the action to be 
taken by them in relation to any particular class of goods, 
every member is deemed to have agreed (presumably with 
every other member) to comply with those recommendations, 
and consequently the agreement constituting the association 
and those recommendations are registrable. What amounts 
to a recommendation is problematical. The circulation to 
members of a suggested fair price may well be taken as a 
recommendation that members should adopt it as a common 
price, but the circulation of a list of dealers suggested as likely 
customers does not necessarily amount to a recommendation 
that members should sell their goods to those dealers only. 
To avoid all doubt, however, it is suggested that trade 
associations should set up independent organisations to do 
the routine work of recommending fair prices and eligible 
customers. These organisations could well be companies 
limited by guarantee whose directors (who would be the sole 
members) would be appointed under contract by the governing 
body of the trade association, but would be entirely free from 
control by the governing body and the members of the 
association. Their expenses would be met by the members 
of the association and they would collect the information 
they required by requesting the members to submit it 
voluntarily. Admittedly, such independent organisations 
would not work as well as trade associations now do. Trade 
associations base their recommendations on the current 
economic condition of their branches of business after 
considering the views and personal positions of their members, 
and after a certain amount of bargaining between their 
members. Independent organisations could only base their 
recommendations on their own view of the facts; those 
recommendations would then have to be discussed and 
modified by the members of the association individually 
before they were given practical effect. 


The holding company device 


3y s. 6 (8) two or more interconnected bodies corporate 
are deemed to be one person for the purposes of the section ; 
interconnected bodies corporate are a holding company and 
its subsidiaries as defined by the Companies Act, 1948, s. 154. 
It follows that a restrictive agreement between subsidiaries 
of the same holding company is not registrable because, 
notionally, restrictions will not be accepted by two or more 
parties. This affords a useful means of escaping the effect 
of the Act, and it is by no means necessary that the businesses 
of the parties should be integrated, or that their boards of 
directors or their share capital should come under common 
control. All that need be done is to set up a nominal holding 
company whose directors might well be representative of the 
parties to the restrictive agreement. The nominal holding 
company would acquire one share in each of the parties and 
also, by contract, the right to appoint and remove a special 
class of directors of each party; these directors must be 
numerically greater than the ordinary directors, but each 
party would ensure by its articles of association that their 
voting power is considerably less than that of the ordinary 
directors. 

Patent agreements 

Section 8 (4) exempts from registration licences and 
assignments in respect of patents and registered designs if 
the restrictions they contain relate solely to the patented 
invention or to articles made thereby, or to articles to which 
the registered design is to be applied. This gives wide scope 
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to horizontal restrictive agreements behind the cross-licensing 
of patents and designs. It should be remembered in respect 
of patents, however, that the Comptroller-General has power 
to require licences to be granted as of right in certain cases, 
and perhaps he will be more ready to exercise this power in 
the future where full economic use is not being made of 
patents because of restrictive agreements. In this connection 
the practitioner is referred to the Patents Act, 1949, s. 37 (2), 
particularly paras. (0), (d) (iii) and (e). 


Vertical agreements 


It is far easier to avoid the need to register a vertical 
agreement than a horizontal one. In the first place many 


MISDESCRIPTION 


THERE is often considerable doubt as to what is meant by 
the term “ misdescription,” although it is frequently used 
both in judgments of the courts and in text-books. Reasons 
for this doubt are that the rules of equity applicable on 
misdescription of land are abstruse, and that conditions of 
sale usually deal expressly with the matter. In its application 
to sales of land, the term is defined in Emmet on Title, 
14th ed., vol. 1, p. 84, as follows: “ Misdescription means 
that the vendor is unable to convey to the purchaser property 
corresponding to that which he has agreed to sell and that the 
vendor has, at law, committed a breach of contract. In 
equity a less strict view is taken and, although a purchaser 
will not be forced to complete if the misdescription is material 
to the enjoyment promised by the contract, yet if the 
misdescription was innocent and the purchaser will get 
substantially what he bargained for, he will be compelled to 
complete vith compensation for the deficiency..” 


It is apparent that questions of misdescription arise in 
connection with sales of land primarily because it is usual 
to describe the land in the contract in considerable detail. 
Prior to completion the title is examined and further inspection 
of the land probably takes place. It may then appear that 
the vendor cannot make title to land which accords with 
the description in the contract, and so the questions arise 
whether the purchaser must complete and, if so, whether he 
may obtain compensation. 


It is important to note that, in the absence of a term in 
the contract providing expressly that compensation is payable, 
the purchaser has normally no remedy after completion. 
If he has accepted a conveyance it is too late to repudiate 
his purchase (in the absence of fraud by the vendor) and the 
contract has merged in the conveyance, except that a 
collateral term as to compensation may remain enforceable. 
Occasionally a remedy may exist under the covenants for 
title in the conveyance, but this is unlikely. 


If a purchaser alleges that there has been misdescription, 
the first step is to examine the terms of the contract. (On 
the other hand, a wrong statement by the vendor to the 
purchaser outside the contract may bring into operation the 
equitable rules as to misrepresentation, which are mentioned 
below.) Nevertheless, in construing the contract to see 
whether it wrongly describes the land, reference may be made 
to collateral descriptions issued by the vendor or his agent. 
For instance, in Re Puckett and Smith’s Contract [1902] 
2 Ch. 258, land was described in the particulars of sale as 
“ valuable freehold property ” and it was stated therein that 
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common vertical agreements impose restrictions on one party 
only (such as resale price maintenance and tying agreements), 
and therefore are not registrable, whereas horizontal agreements 
invariably impose restrictions on two or more parties. It 
should not be imagined, however, that, where parties do 
agree upon mutual restrictions, the need for registration can 
be avoided by inserting the restrictions in separate contracts ; 
the contracts collectively will be an arrangement and they 
will all be registrable. In the second place, much use may 
be made of ss. 7 (2) and 8 (3) in securing exemption for vertical 
agreements, whereas s. 8 (3) can rarely apply to horizontal 
agreements, and the proviso to s. 7 (2) makes that subsection 
inapplicable to them. RRP. 


OF AREA OF LAND 


it possessed “a valuable prospective building element.’ 
Before completion it was found that there existed an under- 
ground culvert which was a substantial drawback to the use 
of the land for building purposes The court decided the 
purchaser would not get what he had contracted for and so 
a good title was not made out. In reaching this decision 
the court was clearly influenced by a letter sent before contract 
by the vendors’ agents to the purchaser setting out the 
advantages of the land for the erection of houses, which showed 
that the parties intended that the land should be used for 
building purposes. 


A very useful example of the application of these rules 
has been provided by the recent decision in Watson v. Burton 
[1957] 1 W.L.R. 19; ante, p. 45. An agreement for sale of 
certain commercial premises contained particulars describing 
the property and ending with the sentence: “ The total 
site area amounts to approximately 3,920 square yards.” 
Subsequent measurement showed that the true area was 
only 2,360 square yards, and, after certain negotiation, the 
purchaser refused to complete and the vendor claimed specific 
performance. 


Whether statement part of contract 


The first question which arises on these facts is whethe1 
there was any misdescription. Taking the description 
contained in the particulars as a whole, there was apparently 
no doubt about the identity and extent of the premises agreed 
to be sold. Could one not then reject the statement of area 
as being of no account and argue that the purchaser must 
accept a conveyance of the premises with which both parties 
clearly intended to deal? This argument was rejected by 
Wynn Parry, J., in the following words: “It is not, to my 
mind, easy to reject the statement as regards the total site 
area as forming any part of the contract, because, of all the 
statements in the particulars, that is one which may be said 
to be the least inapt to be included in a conveyance. No 
doubt the conveyance could take the form of defining the 
parcels by reference to a plan, but it would be by no means 
unusual conveyancing to define them or help to define them 
by including a reference to the total site area. I feel great 
difficulty in rejecting this statement as being nothing but a 
false description.” After referring to an earlier decision the 
learned judge said: ‘I therefore conclude that I must 
proceed on the basis that the parties have made this statement 
of the area part of the contract.” 
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Conditions of sale 


In the absence of any relevant condition of sale the rule is 
that ‘if a misdescription has been made innocently and has 
not the effect of making the purchaser take something 
substantially different from what he had reason for expecting 
that he was buying, and the damage is capable of being 
assessed at a money value, the court will at the suit of the 
vendor, usually decree specific performance in equity with 
compensation for the deficiency ’’ (Emmet on Title, 14th ed., 
vol. 1, p. 85). In practice it is customary to incorporate 
in the contract an express condition dealing with the matter. 
The Law Society’s Conditions of Sale, 1953, permit the choice 
of one of two alternative conditions. In the normal course of 
events Condition 34 applies, which, except as regards 
measurements and quantities which are substantially correct, 
provides for the payment of compensation for misstatements. 
The parties are enabled, however, by special condition to 
agree instead that general Condition 35 shall apply by virtue 
of which no compensation is payable in respect of misdescrip- 
tion, and this had been done by the contract made in Watson 
v. Burton. Whichever condition is used, however, there is 
an overriding proviso (which accords broadly with the 
equitable rule applicable in the absence of an express condition) 
that the vendor is not obliged to convey, nor is the purchaser 
obliged to accept, property which differs substantially from 
the property agreed to be sold and purchased, if the vendor 
or purchaser respectively would be prejudiced by reason of 
such difference. 

Application of proviso 

It was necessary to decide in Watson v. Burton whether, 
within the terms of general Condition 35, the property which 
the plaintiff could convey differed materially from the 
property which was agreed to be sold, and, if so, whether the 
purchaser would be prejudiced by the difference. There are 
a number of decided cases which assist in determining whether 
an error in description is material. In considering these, 
however, one must not overlook the established principle, 
applicable in cases of mistake as to area, that where (as in 
Watson v. Burton) the purchaser is unable to claim compensa- 
tion in respect of an error, the court is less inclined to decree 
specific performance. After reviewing the authorities, 
Wynn Parry, J., concluded, largely following Re Puckett 
and Smith’s Contract, ante, that the error in Watson v. Burton, 
being an overstatement of area by nearly 40 per cent., must 
be regarded as substantial. In deciding in favour of the 
purchaser the second question which arose on the condition, 
namely, whether the purchaser was prejudiced thereby, the 
learned judge examined the course of the transaction and the 
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manner in which the purchaser assessed it. The purchaser's 
evidence that he had regard to the area stated in deciding 
on the price he was prepared to pay was accepted. It seems, 
therefore, that in deciding whether a purchaser is prejudiced 
one must pay attention to his subjective judgments of the 
property described to him. 

It follows that as the condition of sale did not apply, the 
purchaser could fall back on the basic equitable rule that he 
could not be compelled to take a conveyance of land 
materially different from that which he contracted to buy. 
There was a further problem as to whether, in the circum- 
stances, the negotiations had been such that the purchaser 
had waived his right to rescind. As this question had to be 
determined on the particular facts of the case, which do not 
seem to raise any general principle, it is sufficient to note 
the decision that there had not been any waiver. The result 
was that the vendor’s action for specific performance failed 
and the purchaser’s counter-claim for rescission succeeded. 


A distinction to remember 


It should be noted that this decision was not, as has been 
stated in some notes on it, concerned with misrepresentation 
inducing the contract. Often there is a misrepresentation 
by the vendor before the contract is made, which is also 
repeated in the description of the property by the contract, 
and in such cases it may not matter a great deal whether the 
purchaser refuses to complete on account of the misrepre- 
sentation inducing the contract or because the vendor cannot 
convey property answering the description in the contract. 
Nevertheless, the distinction should be kept clearly in mind, 
particularly because standard conditions of sale deal expressly 
with misdescription by the contract but not with misrepre- 
sentation during the course of negotiation or otherwise outside 
the contract. 

Too much descriptien 

Watson v. Burton is a good example of the application 
of the rules as to misdescription when the error was about 
the area of the land; it does not seem to introduce any new 
principle or to extend any recognised-rule. Its importance 
to solicitors is mainly as a further illustration of the need for 
care in preparing or approving a draft contract. In general 
it would seem advisable to avoid the use of unnecessary 
descriptive terms such as “ highly desirable building land ”’ 
or ‘‘ valuable business premises,’’ and to restrict the descrip- 
tion to such words ‘as best indicate clearly the identity of the 
property sold by wording the accuracy of which is beyond 


doubt. 
S. 
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From a letter published in THE Soticirors’ JourNAL of 
31st January, 1857: ‘‘ The estate of a nobleman in the North Riding 
was last autumn sold in lots by public auction. A client of mine 
purchased at the sale two lots for £13,423 15s. The abstract 
of title consisted of 95 brief sheets. A conveyance to my 
client of these two lots, about 100 folios in length, was prepared 
and executed, together with a separate deed of covenant from 
the vendor for the production of the title-deeds which were 
retained by him. My client afterwards purchased another 
portion of the same estate for £11,000. The abstract of title 
of this portion was a copy of that relating to the lots previously 
purchased. Another conveyance of about 100 folios . . . and 


Miss SHIRLEY GARNETT WILLIAMS, solicitor, of Rhyl, was 
married on 19th January to Mr. William Frederick Gordon, 





another deed of covenant ... [were] prepared and executed 

The deeds were in the hands of the vendor’s solicitor 
in town and were examined with the abstract by my agents . . . 
My bill for the whole (exclusive of stamps and money out o! 
pocket) amounted to £55 but the stamps and money out of pocket 
amounted to £138. My agent’s charges for examining deeds 
with abstract and completing the purchase and making searches, 
etc., were (exclusive of money paid) about £15. Now if my client 
had purchased stock or shares to the amount of £24,423 he would 
have been charged by his broker rather more than £122 fo! 
commission. His attorney charged him a little more than 
one-half of this sum on a purchase of land.”’ 


Mr. J. G. Williams, solicitor, of Denbigh, clerk to the Ruthin 
magistrates for over 30 years, left £10,751 (£9,102 net). 
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Landlord and Tenant Notebook 


IMPLIED COVENANT TO PUT INTO REPAIR 


It is rather late in the day to suggest that a covenant to 
keep in repair merely obliges the covenantor to keep the 
demised premises in the same state of repair as they are in 
when the covenant is made. But, having recently heard the 
contention advanced that it is only when the covenant goes 
on to provide for leaving in repair that the implication arises, 
it occurred to me that some examination of the relevant 
authorities might be worth while. For, as_ Fletcher 
Moulton, L.J., said in Lurcott v. Wakely and Wheeler [1911] 
1 K.B. 905 (C.A.): ‘‘ The sole duty of the court is to give 
full and proper effect to each word used”: a passage referred 
to with approval by Atkin, L.J., in Calthorpe v. McOscar 
(1924) 1 K.B. 716 (C.A.), with the significant addition: “I 
see no reason for construing the words of covenants in leases 
dealing with obligations to repair in any other way than one 
would construe any other covenant.’’ And most of us will 
have felt some sympathy with a tenant who, having dispensed 
with the services of solicitor and surveyor when taking a 
house, has found that he had undertaken to put it into repair 
though the agreement did not say so. Possibly Jack Cade 
had this situation in mind when (according to William 
Shakespeare) he exclaimed: “Is not this a lamentable thing, 
that of the skin of an innocent lamb should be made 
parchment ; that parchment being scribbled o’er, should 
undo a man?” 


Payne v. Haine 


The leading case for the proposition that a covenant to 
keep in repair obliges the covenantor to put the subject- 
matter into repair if it is not in repair is Payne v. Haine 
(1847), 16 M. & W. 541, an agricultural dilapidations case. 
The clause sued upon ran: “keep the same, and at the 
expiration of the said tenancy deliver up the same, in good 
repair, order and condition,” and what was complained of 
was the condition of some thatch and of some gates, the 
latter being in a state of collapse. The tenant sought to 
prove that the thatch was better than it had been when the 
tenancy began, and that the condition of the gates was due 
to their age. At Somerset Assizes, Platt, B., directed the 
jury to consider the state of repair at the time of entry and 
to find for the defendant if he had left the premises in as 
good a plight : he was not obliged to replace old by new, or 
apple tree posts by ones of oak. They did find for the 
defendant ; but the Court of Exchequer held the direction 
to have been bad and ordered a new trial. 


Parke, B. said: “‘ If, at the time of the demise, the premises 
were old and in bad repair, the lessee was bound to put them 
in good repair as old premises, for he cannot ‘ keep’ them in 
good repair without putting them into it.” Later on he 
concluded his judgment with: ‘‘ He was to keep them in 
good repair and in that state, with reference to their age and 
class, he was to deliver them up at the end of the term.” 
And Rolfe, B., after drawing attention to a provision in the 
lease by which wood on the premises was not to be used 
except for new gates, which he considered indicated that 
repairs or replacements were to be done or made, said : 
“*To keep in good repair’ presupposes the putting into it, 
and means that during the whole term the premises shall be 
in good repair.’’ 





Other authorities 


No reference appears to have been made to Payne v. 
Haine in the Chancery case of Brown v. Trumper (1858), 
26 Beav. 11, in which the defendant was administratrix of a 
tenant’s estate and, notice to quit having been given and 
expired, was sued for dilapidations. A seven-year lease of a 
farm, to continue as a yearly tenancy lease, had been granted 
in 1805 by one P to one 7, the premises including some very 
dilapidated cottages. One of the lessee’s covenants said : 
“at all times during the continuance of the said demise . . 
when, where, and so often as need should be . . . well and 
substantially repair, uphold, scour, cleanse, amend, maintain 
and keep in good substantial repair all the said demised 
messuages or tenements, outhouses, edifices, buildings, barns, 
stables, hedges, ditches, Thames banks, gates, stiles, posts, 
rails, walls and mounds belonging to the said demised premises, 
and the same premises being so well and substantially repaired, 
cleansed, scoured and kept, at the end or sooner determination 
of the said term . . . peacefully and quietly to deliver up.” 
In the year 1835 one of the cottages fell down. In 1852, as 
the result of the barring of an entail, the reversion changed 


hands. The lessee died in 1854 and notice to quit was then 
served. The claim included £125, the cost of restoring the 
cottage. 


Romilly, M.R., held that the defendant was entitled to 
give evidence about the state of repair in 1852 (there being 
no demise by deed), but as regards the “ put” and “ keep” 
question said that, as the covenant was repeated in the yearly 
tenancy, it bound the tenant to deliver up the premises in a 
tenantable state of repair. Rather unexpectedly, however, 
the learned Master of the Rolls said: “. . . the tenant was 
bound . . . to give up possession in as good a state of repair 
as when he took possession. I infer that it was then in a 
tenantable state of repair...” 


In Saner v. Bilton (1878), 7 Ch. D. 815, it was the landlord 
who had covenanted “‘ from time to time, and at all times 
during the continuance of the said term, to keep the roof, 
spouts and main walls and timbers of the said warehouse in 
good repair and order’’; the question with which I am 
concerned was hardly raised, the decision dealing with a 
number of other points; but in his judgment Fry, J., had 
occasion to say: “‘... the covenant obliges the- lessor to 
put the main walls and main timbers into good repair and 
condition if they were in bad condition when the lessee took 
the warehouse.”’ 

And in Proudfoot v. Hart (1890), 25 Q.B.D. 42 (C.A.), 
Esher, M.R., made a passing reference to Payne v. Haine as 
‘the case which decided that, in order to satisfy the tenant’s 
obligation under his contract, it was not sufficient for him to 
deliver up the premises in the same condition of repair as 
when he took them ; he must deliver them up in good repair, 
even if they were not in good repair when the tenancy began.”’ 


Delivery 


What is the importance of the covenant, or part of the 
covenant, to deliver up in good, etc., repair? If such a 
provision were omitted, could the covenantor successfully 
contend that his liability was limited to keeping the premises 
in as good condition as they were when he entered ? 
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My own view is that the reference made to delivery up by 
Parke, B., does not warrant such a proposition, Rolfe, B.’s 
and Fry, J.’s statements making no mention of the obligation 
to deliver up. For one thing, as the main covenant invariably 
mentions “‘ during the said term ”’ or words to that effect, the 
covenant to deliver up might well be considered otiose ; and 
my theory would be that Parke, B., who was concerned with 
dilapidations claims made after term expired, may well have 
felt that the simple statement “‘ a covenant to keep in repair 
obliges the covenantor to put into repair if the subject-matter 
is not in repair”’ invites the objection of non sequitur. It 
could be pointed out that anyone asked to keep some business 
going, to keep somebody’s place warm for him, to keep (qua 
baby-sitter) children from harm, is not being invited to 
resuscitate a moribund business, to occupy a cold chair, or 
to rescue children from fires into which they have already 
fallen. And, if “‘ to keep in good repair’ presupposes the 
putting into it’’ (Rolfe, B.), there seems to be room for 
something like a demurrer: does it follow that the party 
who is to put is the same as the one who is to keep? And, 
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if the premises are not in good repair, on what is the covenant 
to keep them in repair to operate ? 

The presence of an obligation to deliver up in good repair 
excludes the possibility of such arguments, but, having 
regard to the fact that Parke, B.’s mention of that obligation 
came some time after this statement “he cannot ‘ keep’ 
them in good repair without putting them into it,” to thie 
fact that his colleague’s judgment did not refer to delivery 
up, and to the fact that it was delivery up with which they 
were concerned, it would, in my submission, be difficult to 
establish that the interpretation was limited to cases in which 
there was also an express undertaking to deliver up tlie 
premises in good repair. 

The covenantor has to face the fact that he or 
predecessor in title knew or could have known what condition 
the property was in when the term was accepted or granted ; 
though Romilly, M.R.’s utterance in Brown v. Trumper prima 
facie supports the view that liability is to be limited by 
reference to actual condition, that observation was not 
necessary for the purpose of the decision. R.B. 


his 


HERE AND THERE 


WHAT A PICTURE 
ONE would think that when we have seen a thing for the 
thousandth time we would at least see it more clearly than 
when we saw it first. But we don’t. Our first impres- 
sions of a new place or thing are clear and sharp. But the 
street we work in every day becomes a blur of vehicles, shop 
windows and passing faces which we do not really see at all 
in the sense of using our eyes on their shapes and colours, 
their expression and their arrangement. And then we call 
our surroundings dull and uninteresting; we may look 
back with irrational yearning to the stage-coach with its 
musical horn and the tall ships with their great sails and the 
plumed and many-coloured columns of marching troops 
and the great sweeping arms of the windmills, forgetting that 
these also, in their day, were to the contemporary eye 
jejune and modern. It is the artist who catches the fleeting 
scene and (sometimes by shock tactics) makes us see it 
as it is in that flash of revelation. The artist does not need 
to plunge into the past or into the hypothetical future of 
space travel, “where the whirling systems darken and our 
benumbed conceiving soars.”” Every day presents a new 
subject. For example, when the separate Areas of the 
National Coal Board award crowns of beauty, she who ascends 
the throne is proclaimed, say, as Queen of Area No. 7. How 
much could the artist communicate of the inner meaning of the 
transition from the bower of the Queen of the May to this 
essentially functional title? Another subject has been 
recently suggested by a reported utterance which makes 
one long for an artist with a brush that would depict the 
highest heaven of invention and, pray, don’t be misled by 
the subject-matter into dismissing the imagined scene as 
commonplace. Here it is: “If I put rubbish in the dustbin 
outside my house, I am not abandoning it. I am putting it 
out so that it may be collected and taken away by the local 
authority. Until it is taken away by the local authority 
it is my property and I can ge and take it back and prevent 
anyone taking it away.’’ We have all witnessed a dreary 
scene suddenly touched with golden glory as the sun breaks 
through upon it. How is that sentence suddenly illuminated 


when the reader realises that the “I ’’ in it is the Lord Chief 





Justice of England. That vision of a figure in scarlet and 
gold and ermine descending from the Royal Bench to vindicate 
the law of property and possession even in the humblest 
context could only find a parallel in the Angel Gabric! 
himself descending from Heaven to proclaim the divine law 
from a farmyard dunghill. 


CONSIDERED TRIFLES 
ONcE the humble ministers who emptied our dustbins were 
known simply and descriptively as ‘‘ dustmen.’”’ Now (we 
have it on the authority of learned counsel) they are known 
as road operators or refuse collectors and have risen 
correspondingly in status. It is, no doubt, in their fastidious 
capacity as collectors that, casting a connoisseur’s eye on the 
objects which feckless, wasteful and unimaginative house- 
holders have cast as rubbish to the void, they have established 
(as they claim) the practice of salvaging such unconsidered 
trifles as there is a use or a market for. (Even so did another 
sort of collector recently make a very satisfactory deal over 
an unconsidered frifle of unperforated stamps.) Among 
refuse collectors, this thrifty practice is called ‘“ totting,”’ 
but the Bristol Corporation with exemplary care for its 
finances has asserted that all refuse collected becomes its 
property so soon as it ceases to be the property of the house- 
holder. In the cosmic scale it may seem a small matter, but 
(as Adam Wayne said in “ The Napoleon of Notting Hill’’) 
“what is large enough for the rich to covet is large enough 
for the poor to defend,” and the result has been a pitched 
legal battle between six refuse collectors on the one side and 
the Mayor, Aldermen and Burgesses of the City of Bristol on 
the other. The men were convicted of stealing and fined 
{3 each. It is on such occasions that they must wish they were 
still called ‘‘ dustmen.” There is a rugged independence in 
the name which would lend a sturdy and almost heroic 
character to their struggle with the embattled might of civic 
pomp around the dustbins of Bristol. When the case came 
up to the Queen’s Bench Division there was much argument 
about whether or not the appellants had an animus furand: 
and the Lord Chief Justice doubted whether men in their 
calling knew very much about animus furandi. One cannot, 
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The 


Valuable Freehold Investment 


13 GERRARD STREET 
LONDON, W.| 


comprising 
GROUND FLOOR, BASEMENT AND THREE 
UPPER FLOORS 


with Frontage of approx. 18 ft. 6 ins. and Total Floor Area of about 
2,375 sq. ft. 


Producing a Gross Income of approx. 


£1,291 Annum 
J. TREVOR & SONS 


are instructed to submit the above to Auction at the 
ESTATE HALL, 58 GROSVENOR STREET, W.1 
on THURSDAY, 2ist FEBRUARY, 1957, at 2.30 p.m. 
precisely (unless previously sold) 


Particulars and Conditions of Sale may be obtained from the 
Vendors’ Solicitors, Messrs. BROOKS & CO., 70 Grand 
Parade, Brighton (Tel. : Brighton 22248) 


or the Auctioneers’ Offices : 


58 GROSVENOR STREET, LONDON, W.1 


Tel.: MAYfair 8151 (10 lines) 











No need to point out to 









you the importance of security 


when you advise a client on investments. 


We would ask you to note the strength 
of the Leicester Permanent Building 
Society, as shown by our latest 
Balance Sheet. We shall be 


pleased to send you one or more copies for your file. 


LEICESTER PERMANENT 
BUILDING SOCIETY 


Reserves exceed £2,610,000 


ne 


Assets exceed £41,500,000 


Head Office : WELFORD PLACE, LEICESTER 


London Office : FitzHERBERT House, 49 PARK LANE, W.1 











Counsel A voice raised in defence for the 
inarticulate. Help for the helpless—in 
court or out of court. Where State Aid 
fe or t he cannot reach there stretches a bleak 
‘no-man’s land’ of loneliness, anxiety 
Defence and distress. Here you will find The 
Salvation Army, walking humbly 
among the poorest and lowliest. They 
love whom nobody else loves. Theirs 
is the most truly Christlike service in 
the world. 
Where there’s a will, there’s a way of 
helping in this great work. The sym- 
pathy that in the past has prompted 
the provision of legacies in the Army’s 
favour is still most earnestly sought. 










Full details of the many and diverse works of 
The Salvation Army will gladly be sent on request. 
Please get in touch with the Secretary 


The 
Salvation 
Army 


113, QUEEN VICTORIA STREET, LONDON, E.C.4. 








| for international removals. 
PITT & SCOTT 


and dispersal of chattels j 


TO OR FROM ALL.PARTS OF THE WORLD / 
Established 1876 ; 
Executors and Trustees are invited to enquire about our complete service of / 
colicction, packing, shipment, Insurance, Customs and Exchange Control 
1/3 St. Paul’s Churchyard, London, E.C.4, City 6474.(6 lines) £ 
and at Paris, New York, Liverpool, 
Glasgow, etc. 
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GENERAL REVERSIONARY 


and INVESTMENT COMPANY | 
59 CAREY STREET, LINCOLN’S INN, W.C.2 | 
Assets exceed £4,000,000 


REVERSIONS and LIFE INTERESTS PURCHASED or LOANS 
GRANTED thereon, TEMPORARY DEPOSITS ACCEPTED 


Loans upon Reversions may be obtained either at an Annual Interest, 
or in consideration of redeemable deferred charges, payable upon 
the REVERSIONS falling in, and free of interest in the meantime 






Prospectuses and Forms of Proposal may be obtained from 








A. GARDNER, F.1.A., Actuary and Secretary | 
Telephone : HOLborn 0273 
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however, help recalling that, when the case of the goldfish 
and the rag dealers came before the same court not so very 
long ago, it was suggested from the Bench that to expect 
them to use the Oxford Dictionary as one of the tools of their 
trade would impose a somewhat exacting standard of scholar- 
ship; the court was assured that they “ paid very careful 
attention to the wording of the statutes.” The appeal in 
this case was dismissed and, one cannot doubt, rightly, since, 
no doubt, thrifty householders wish to do all they can to 
augment the resources of their local authority and so reduce 
the rates. But Richard Roe is not like other householders. 
He is an inveterate abandoner of refuse and no stickler for 
possession of that which he has abandoned. He cares nothing 
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who takes the stuff away, so long as it vanishes, and even the 
admonition of the Lord Chief Justice will not induce in him 


a more careful frame of mind. If the small incentive of making 
a small profit out of that which he abandons will cheer the 
dusty path of the refuse collectors, he is more than willing that 
they should do so, for he never felt that the profit motive 
was either unholy or immoral per se. Even after expressing 
these carelessly generous sentiments he does not feel that he 
has inflated himself into a Lord Bountiful. After all, if I 
personally throw a cigarette end away in the Inner Temple, 
I do not feel that I am making a present of it to the Treasurer 
and Masters of the Bench. I’m afraid I’ve abandoned it. 


RICHARD Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”.] 


After the Plunge 


Sir,—I am reading with interest ‘‘ Financing the Plunge’ 
and I feel that in most cases, and certainly in my experience, 
the following sentence in the first article is extremely optimistic :— 

“ Towards the end of the year it will have become apparent 
whether they are going to succeed or not.” 

I started in practice by myself twice—first in October, 1937— 
but I was forced to terminate this for the usual reason in 
September, 1939. I started again at the end of 1945 and it was 
certainly not until the end of 1951 that it was clear that I should 
succeed. Even as late as 1950 I had my worst year of all, which, 
at the time, was quite surprising—not to say discouraging. 

It is true that my beginnings were on both occasions in the 
West End of London with no existing connection at all and no 
interested backing, which are by no means the ideal circum- 
stances. Nevertheless I should have thought one year far too 
short a period to judge the likelihood of success in any conditions. 


GEOFFREY POWELL. 


’ 


London, W.C.2. 


The Government Legal Service 


Sir,—I have read with interest the article by Mr. B. J. Sims in 
your issue of 5th January regarding the Solicitor in Public 


Employment. In so far as it deals with the Government Legal 
Service there are I think three points which call for comment. 

Firstly, Mr. Sims states that the Government Legal Service 
comprises about 300 qualified lawyers. The number is in fact 
about 600 as can be seen if one looks at the section relating to the 
Government Legal Service at pp. 67 to 81 of the current edition 
of the “ Law List.” 

Secondly, in dealing with the question of organisation and 
representation Mr. Sims refers to the Civil Service Legal Society 
which he says was founded upwards of a quarter of a century ago. 
This is factually accurate in that the society was founded in 1919 
some thirty-eight years ago. The society is, therefore, perhaps 
older than one would be led to believe as a result of the phrase 
used by Mr. Sims. 

Thirdly, Mr. Sims mentions that the Society has a representative 
on the General Council of the Bar but when dealing with the 
Salaried Solicitors’ Committee of The Law Society does not 
mention that the society has two representatives on that 
committee. 

Finally, may I add the congratulations of my society to the 
many which you have already received on the occasion of your 
centenary. 

G. F. GLoak, 
Hon. Secretary, 


London, E.C.3. Civil Service Legal Society. 


REVIEWS | 


The Practitioner’s Probate Manual. Nineteenth Edition. 
1956. London: Waterlow & Sons, Ltd. £3 3s. net. 


The fact that this manual has reached its nineteenth edition 
is evidence that it fulfils a need in solicitors’ offices. Although 
published anonymously, the revision of the present edition has 
been mainly carried out by Mr. Frederick J. Taylor, the District 
Probate Registrar at Llandaff and Carmarthen. The book is 
arranged in a severely practical form with the citation of 
authorities reduced to a minimum, although the comprehensive 
index makes reference to any particular point a matter of ease. 
Particularly helpful is the new chapter entitled ‘“‘ Foreign 
Domicil’’ which practitioners without special experience of 
cases where the deceased died domiciled abroad will find a sure 
guide to the somewhat complicated requirements under this 
heading. The effect of the Intestates’ Estates Act, 1952, and 
of the Non-Contentious Probate Rules, 1954, has been incorporated 
in the text. Altogether, the work of revision has been carried 
out with care and thoroughness. The only slip which we have 
been able to discover is a reference on p. 100, where the affidavit 
for Inland Revenue is stated to require prior assessment at the 
Estate Duty Office where the net estate is over £1,500 instead 
of the present figure of £2,500. The manual should continue 
to prove a useful “ desk book,”’ but practitioners will still need 





to carry out research beyond its covers where matters of fine 
distinction arise or where reference to the cases or other 
authorities is necessary. 


Damages for Personal Injuries and Death. By JoHN 
MunkMAN, LL.B., of the Middle Temple and North Eastern 
Circuit, Barrister-at-Law. 1956. London: Butterworth & 
Co. (Publishers), Ltd. £1 5s. net. 


This is an excellent little book, well set out and printed in an 

attractive style on good paper, by an author who needs no intro- 
duction to practitioners who have had to deal with cases of 
employers’ liability. 
* The author explains the difference in approach in quantifying 
damages for personal injuries which has occurred in recent years, 
following from the fact that damages are now usually assessed 
by a judge sitting alone, who is expected to be consistent, and 
not by a jury which is allowed to be capricious. 

There is a growing tendency to treat awards in comparable 
cases as useful guides and illustrations (see Waldon v. War Office 
(1955), 100 Sor. J. 33, C.A.) but as no more than guides and 
illustrations, and the author rightly emphasises that there is no 
doctrine of binding precedent in assessing quantum. 
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This book is, however, of the utmost value in indicating methods 
of assessing damages, in explaining clearly the principles involved 
and the many factors to be taken into account, and the illustrations 
of awards of damages are almost all from the period after 1950, 
obviating the necessity to ‘‘ gross up’’ figures in older cases to 
allow for the effects of inflation. 

Its value in the settlement of claims out of court is, therefore, 
great ; and is increased for those solicitors who scttle their own 
county court pleadings, by a brief chapter on pleading and 
practice with specific reference to damages. 

If constructive criticism be made, the reviewer would suggest 
that part of the book dealing with the allowances to be made 
under s. 2 of the Law Reform Act, 1948, could be dealt with at 
slightly greater length and with a little more accuracy. But 
this is a minor point compared with the practical importance 
and value of the book to practitioners. 


Quarter Sessions. Index of Common Penalties and 
Formalities. By G. N. C. Swirr and R. L. Granam, Clerk 
and Deputy Clerk of the Peace of Cumberland. 1956. 
Chichester : Justice of the Peace, Ltd. 10s. 6d. net. 


This book is intended as a handy guide to the powers of quarter 
sessions to deal with offenders before it. Apparently it is meant 
to refer to persons convicted on indictment and not to those 
appealing against the decision of a magistrates’ court. The 
information given in the book is set out clearly and ‘there is a 
useful thumb index. The law stated appears to be accurate 
apart from the reference to fines, in which it is made to appear 
as if quarter sessions has power to fine for felony only. The 
sections on corrective training, preventive detention and orders 
under the Criminal Justice Act, 1948, s. 22, will be found especially 
useful and there are a number of other matters set out which 
will be of great assistance to chairmen of sessions and clerks of 
the peace. Nevertheless, there are some omissions which are 
rather surprising. For example, although the power to commit 
a juvenile to an approved school is mentioned in some detail, 
there is no reference to the other powers of dealing with juveniles 
and as, in the South of England, lads under twenty-one can now 
be sent to a detention centre, this is an omission which should be 
rectified. Again, in the section dealing with compensation, 
there is no reference to the Forfeiture Act, 1870. The book 
will be found very useful by those for whom it is intended, but 
it is a fair criticism, in our view, to say that it should have been 
better than it is. 


Edition. 
1956. 


Restrictive Trade Practices Act, 1956. Second 
(Revised and enlarged.) <A guide for the Industrialist. 
London : Federation of British Industries. 4s. net. 


This is a short but well-written and informative account of the 
post-war legislation on restrictive trade practices. It is written 
primarily for the businessman, not the lawyer, but practitioners 
will find it useful as a handbook, particularly in dealing with the 
manifold problems they will encounter in determining whether 
their clients’ trading agreements need to be registered under the 
1956 Act. The prime merit of the book is its simplicity of style 
and presentation. The distinction between the exemptions from 
registration contained in s. 7 and s. 8 of the 1956 Act, for example, 
is made quite clear by the use of a simple notation consisting 
of stars. The book contains little speculation on the application 
of s. 21 of the 1956 Act (the section which sets out the grounds 
upon which restrictive agreements may be justified before the 
Restrictive Practices Court), but, of course, it is not within its 
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province to do so, because s. 21 is a section upon which the 
lay reader would be certain to seek legal advice. 

There is one serious error on p. 61 where a timetable for the 
registration of agreements under the Registration of Restrictive 
Trading Agreements Order, 1956, is set out. <A distinction is 
made between agreements entered into on or before 2nd August, 
1956 (when the 1956 Act was passed) and agreements entered 
into between that date and 30th November, 1956 (when the 
Order came into force). In fact, there is no such distinction, 
and if any agreement made before 30th November, 1956, is 
brought to an end by agreement or otherwise by 28th February, 
1957, it need not be registered at all, or if it is varied by agreement 
by 28th February, 1957, the particulars which must be registered 
are particulars of the agreement as varied, not the original 
agreement (s. 10 (3)). 


Guide to Security of Tenure for Business and Professional 
Tenants. By DEBoRAH ROwLAND, of Lincoln’s Inn, Barrister- 
at-Law. With a Prefatory Note by Harotp Curistie, O.C., 
Bencher of Lincoln’s Inn. 1956. London : Pergamon Press, 
Ltd. £1 15s. net. 

While one claim made by the publishers (rather than by the 
author), namely, that this book is the first comprehensive survey 
of the ways in which business premises are affected by “‘ the Act 
of 1954 and of 1927”’ could hardly be substantiated, it is well 
written and well arranged ; and if odious comparisons had to be 
made and we were asked what it has, to use American parlance, 
that the others had not got, we would praise the lucidity of its 
language. Miss Rowland has given us an essentially ‘‘ readable ”’ 
book on a difficult subject ; those who had never had anything to 
do with such a subject could quickly learn to appreciate the 
object of Pt. II of the Landlord and Tenant Act, 1954, how it is 
sought to be achieved, what tenancies are excluded and why, the 
position that arises when a tenancy is “ continued,’’ and how it 
may or may not terminate. Useful advice, as well as information, 
are given in connection with obtaining new tenancies ; there is an 
excellent chapter summarising the law relating to various claims 
for compensation ; and readers of this journal will derive much 
assistance from that on Procedure. The texts of statutes, regula- 
tions and the many “ prescribed forms ”’ in vogue are contained 
in appendices, with some welcome footnotes ; and the ‘‘ Guide ’’ 
will, we consider, prove a very useful addition to the practitioner’s 


library. 


“e 


Green’s Death Duties. [ifth (Cumulative) Supplement to 
Third Edition. By C. D. HaArpinc, LL.B. (Lond.), of the 
Estate Duty Office. 1956. London: Butterworth & Co. 
(Publishers), Ltd. 12s. 6d. net. 


The third edition of the main work stated the law as at 
Ist January, 1952, and this supplement, which incorporates the 
material in the four earlier supplements and contains some 
62 pages of “‘ noter-up’’ together with copies of the relevant 
provisions of the Finance Acts, 1952-56, and of various Statutory 
Instruments, brings the law down to Ist September, 1950. 

Among the more important matters which have arisen since 
the last supplement are the statutory provisions of the I‘inance 
Act, 1956, s. 32 (settled property charged with annuities) and 
s. 33 (relief in cases of compulsory acquisition), and the decisions 
in Re Barbour’s Policies and Re Parkes’ Trusts (both on the 
Finance Act, 1894, s. 2 (1) (d)) and Re Weigall’s Will Trusts 
(continuing annuities). 





DEVELOPMENT PLAN 


NortuH RIDING OF YORKSHIRE COUNTY DEVELOPMENT PLAN 


On 17th December, 1956, the Minister of Housing and Local 
Government amended the above development plan by adding 
thereto Street Authorisation Map No. 1 for the Borough of 
Thornaby-on-Tees. <A certified copy of the plan as amended 
has been deposited at County Hall, Northallerton, and a certified 
extract thereof has also been deposited at the Town Hall, 
Thornaby-on-Tees. The copy and extract of the plan so deposited 
will be open for inspection free of charge by all persons interested 
between the hours of 9 a.m, and 5 p.m. on Mondays to Fridays 


inclusive, and 9 a.m. and 12 noon on Saturdays. The amendment 
became operative as from 22nd January, 1957, but if any person 
aggrieved by it desires to question the validity thereof or of any 
provision contained therein on the ground that it is not within 
the powers of the Town and Country Planning Act, 1947, or on 
the ground that any requirement of the Act or any regulation 
made thereunder has not been complied with in relation to the 
making of the amendment, he may, within six wecks from 
22nd January, 1957, make application to the High Court. 
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NOTES OF CASES 


The Notes of Cases in this issue are 
Council of Law Reporting, and full reports 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


EAST AFRICA: CONTRACT: MUTUAL MISTAKE: 
IMPOSSIBILITY: VOID: COMPENSATION 
Sheikh Brothers, Ltd. v. Ochsner and Another 


Lord Oaksey, Lord Cohen, Lord Keith of Avonholm, 
Mr. L. M. D. de Silva. 14th January, 1957 


Appeal from the Court of Appeal for Eastern Africa. 


By a licence agreement dated 9th December, 1950, the 
appellant company, Sheikh Brothers, Ltd., granted, inter alia, 
to the first respondent, A. J. Ochsner, licence and authority— 
later assigned to the second respondent, Ochsner, Ltd.—to cut, 
decorticate, process and manufacture all sisal then or at any 
time thereafter growing on certain lands, of which the appellant 
was the lessee, comprising about 5,000 acres in Kenya. By 
cl. 3 of the agreement the licensee undertook, inter alia, that he 
would as from 1st April, 1951, manufacture and deliver to the 
appellant or its agents for sale sisal fibre in, average minimum 
quantities of fifty tons a month. The cutting and manufacture 
of sisal under the licence was carried on by the licensee until 
January, 1952, when possession of the land was resumed by the 
appellant at the request of the second respondent without 
prejudice to the rights and remedies of the appellant under the 
licence agreement. By s. 20 of the Indian Contract Act, 1872: 
“Where both the parties to an agreement are under a mistake 
as to a matter of fact essential to the agreement the agreement 
is void.”” By s. 56: ‘‘ An agreement to do an act impossible in 
itself is void... [Para. 3.] When one person has promised to 
do something which he knew, or, with reasonable diligerce, 
might have known, and which the promisee had not known to 
be impossible or unlawful, such promisor must make compensation 
to such promisee for any loss which such promisee sustains 
through the non-performance of the promise.’’ Disputes between 
the appellant and the licensee were referred to arbitrators, 
pursuant to cl. 12 of the agreement, the questions raised being, 
first, whether the agreement was void under s. 20 of the Indian 
Contract Act by reason of mutual mistake of fact inasmuch as 
both parties believed, contrary to the fact, that the leaf potential 
of the sisal area would be sufficient to permit the manufacture 
and delivery of the stipulated minimum quantities throughout 
the term of the licence, and, alternatively, whether the agreement 
was impossible in itself and void under s. 56 of the Act inasmuch 
as the leaf potential of the sisal area made it impossible to produce 
the prescribed minimum quantities. The Court of Appeal for 
Eastern Africa affirmed the decision of the Supreme Court of 
Kenya which had dismissed an application by the present 
appellant to set aside the arbitrators’ award in favour of the 
respondents. It was contended for the appellant before the 
Judicial Committee (1) that the mistake was not as to a matter of 
fact essential to the agreement, and (2) that even if the licence 
was void under s. 20, s. 56 was also applicable and that, therefore, 
on the finding of fact by the arbitrators that the appellant did 
not know, but the respondents might with reasonable diligence 
have known, of the impossibility, compensation was payable 
under s. 56. 

Lorp CoHEN, giving the judgment, said that having regard 
to the nature of the contract, which was a kind of joint adventure, 
it was the very basis of the contract that the sisal area should 
be capable of producing an average of fifty tons a month through- 
out the term of the licence, and the mistake was as to a matter 
of fact essential to the agreement. In their lordships’ opinion 
s. 56 applied only where an agreement otherwise valid was 
rendered void by impossibility of performance. That section 
was to be construéd as applying only to agreements which, apart 
from questions of performance, were enforceable agreements, 
It had no application to the licence agreement, which was void 
under s. 20, and the appellant was not, therefore, entitled to 
compensation under s. 56. Appeal dismissed. The appellant 
must pay the costs. 

APPEARANCES: Dingle Foot, Q.C., J. T. Woodhouse and 
Lindsay Collins (T. L. Wilson & Co.); H. J. Phillimore, Q.C. 
and R. I. Threlfall (Field, Roscoe & Co.). 

(Reported by Cuaries Cayton, Esq., Barrister at-Law] [2 W.L.R. 254 
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Court of Appeal 


INCOME TAX: CLAIM TO DEDUCT COST OF 
APPLICATION TO VARY PUBLIC CARRIER’S 
LICENCE 
Pyrah (Inspector of Taxes) v. Annis & Co., Ltd. 
Lord Evershed, M.R., Birkett and Romer, L.JJ. 
12th December, 1956 
Appeal from Vaisev, J. ({1956] 1 W.L.R. 974 ; 100 Sox. J. 568). 


Annis and Co., Ltd., had a public carrier’s ‘“‘A’’ licence 
authorising them to use four articulated vehicles. In an endeavour 
to bring the number of articulated vehicles authorised by its 
‘“ A” licence up to seven, the company in 1952 incurred expenses 
of £1,272 in applying to the appropriate authorities set up under 
the Road and Rail Traffic Act, 1933, to vary its licence by the 
inclusion of a further three articulated vehicles. The company 
claimed that these expenses might properly be deducted from its 
trading profits for the purpose of computing its liability to income 
tax under Case I of Schedule D. On appeal from a decision of 
Vaisey, J., reversing the General Commissioners, that the expenses 
were attributable to capital and not to income, it was said that the 
decision had been founded on an assumption, unsupported by 
evidence, that the ‘‘ A’”’ licence was a capital asset analogous 
to an excise licence granted in respect of a public house, and, 
accordingly, it was said that the case ought to be remitted to 
the commissioners for a rehearing. 


Lorp EVERSHED, M.R., said the question whether an “ A”’ 
licence was a fixed capital asset or not would, in the end, be a 
question of law, or of mixed law and fact, and though it had been 
submitted that there were matters of fact which had not been, 
but ought, to have been before the commissioners, it was, in 
his (his lordship’s) opinion, doubtful whether they would have 
been found to have any effect on the assumption made by the 
judge. His lordship would not decide that such licences would 
in all cases be capital assets, but the assumption made in this 
case was justifiable on the material available at the hearing and 
was unlikely to involve injustice. Further, although the judge 
had referred to the analogy between an ‘‘ A”’ licence and an 
excise licence, he had not founded his judgment on that precise 
similarity but on a correct application of the appropriate 
principles. Even if evidence might have been given tending to 
show that this ‘“‘ A ’”’ licence was not a capital asset that question 
had been in the forefront of the argument put on behalf of the 
Crown before the commissioners and before Vaisey, J., and no 
attempt was made on either occasion to introduce fresh evidence, 
nor did the company on the latter occasion ask for the case to be 
remitted. Applying ‘the principles stated in Murphy v. Australian 
Machinery and Investment Co., Ltd. (1947-1948), 30 Tax Cas. 244, 
it would be wrong at this stage to give the appellants an oppor- 
tunity to start their case again. Something much more special 
would have had to be presented to justify such a course being taken. 


BrrKETT and Romer, L.JJ., agreed. Appeal dismissed. 
APPEARANCES : F.. Heyworth Talbot, QO.C., and William Lindsay 
(Stanley Wise & Co.) ; Cyril King, Q.C., and Sir Reginald Hills 
(Solicitor of Inland Revenue). 
{Reported by Miss E. Dancrrriz.p, Barrister-at-Law) [1 W.L.R. 190 


SUR-TAX DIRECTION ON INVESTMENT COMPANY : 
APPORTIONMENT OF COMPANY’S INCOME : 
MEANING OF SHAREHOLDERS’ “ INTERESTS ” 

Wigram Family Settled Estates, Ltd. (In Liquidation) v. 

Inland Revenue Commissioners 
Lord Evershed, M.R., Birkett and Romer, L.JJ. 
14th December, 1956 
Appeal from Vaisey, J. 
An investment company issued to an assurance society 6 per 


cent. first preference shares, non-voting and redeemable on the 
terms that the company would maintain a redemption fund 
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out of funds otherwise available for dividend. A sur-tax direction 
was made on the company under s. 21 of the Finance Act, 1922, 
and the commissioners apportioned the income of the company 
among the members in accordance with their dividend rights. 
The company contended that in addition to those rights the 
assurance society (which was not liable to sur-tax) ought to be 
treated as entitled to sums which had been carried to the 
redemption fund as well as to the dividend rights but the Special 
Commissioners rejected that contention and affirmed the principle 
on which the apportionments had been made. Vaisey, J., 
upheld the decision of the commissioners and the company 
appealed. 


LorpbD EvVERSHED, M.R., referred to F. P. H. Finance Trust, Lid. 
v.I.R.C. (No. 2) [1946] A.C. 38, which showed that the “ interests ”’ 
of members for the purpose of s. 21 of the Finance Act, 1922, 
were not necessarily confined to their prima facie income rights 
but that the test was what was really their interest. Although 
in the present case there might be an element of hardship in 
deeming that the ordinary shareholders’ income included the 
sums carried to the redemption fund when in fact they had not, 
and could not, receive any of these sums, if the sums were 
credited to the assurance society the purpose of the legislation 
as regards the income of investment companies would be defeated 
since no sur-tax would be paid in respect of them. Further, if 
the company went into liquidation (as it had in fact done) and 
the funds were sufficient to pay off the preference shareholders 
without recourse to the redemption fund (as was in fact the case) 
the ordinary shareholders would in the end receive the sums 
without, if the company’s contention was accepted, having had 
to pay tax in respect of them. So it was right to say that 
the ordinary shareholders had some interest in the fund. In 
reality the interest of the assurance society in the fund was 
merely to see that the obligation for redemption was properly 
secured. 


BirkETT and Romer, L.JJ., agreed. Appeal dismissed. 


APPEARANCES: Cyril King, Q.C., and P. J. Sykes (Wigram 
and Co.); J. Pennycuick, Q.C., Sir Reginald Hills and Montagu 
Temple (Solicitor of Inland Revenue). 


(Reported by Miss E. DaNGERFIELD, Barrister-at-Law] [1 W.L.R. 223 


REGISTERED LAND: FILED PLAN: BOUNDARY 
DISPUTE: RIGHT OF ADJOINING PLOT OWNER TO 
HAVE FILED PLAN REVISED 


Lee v. Barrey 
Lord Evershed, M.R., Birkett and Romer, L.J J. 
19th December, 1956 


Appeal from Jenkins, L.J., sitting as an additional judge of the 
Chancery Division. 


Section 76 of the Land Registration Act, 1925, provides: 
“ Registered land may be described—(a) by means of a verbal 
description and a filed plan or general map, based on the ordnance 
map; or (b) by reference to a deed or other document a copy or 
extract whereof is filed at the registry, containing a sufficient 
description, and a plan or map thereof; or (c) otherwise as the 
applicant for registration may desire, and the registrar, or, if the 
applicant prefers, the court, may approve, regard being had to 
teady identification of parcels, correct descriptions of boundaries, 
and, so far as may be, uniformity of practice ; but the boundaries 
of all freehold land and all requisite details in relation to the same 
shall, whenever practicable, be entered on the register or filed 
plan, or general map, and the filed plan, if any, or general map 
shall be used for assisting the identification of the land.”” Land 
Registration Rules, 1925, r. 284: ‘‘ (1) Renewal, revision, or 
correction of plans and verbal descriptions of land may be made 
at any time on the application in writing of the proprietor, upon 
the production of such evidence and the giving of such notices 
as the registrar may deem necessary. (2) Revision or correction 
of any part of the general map may also be made at any time on 
the application of the proprietor of the land to which such part 
relates.” A vendor was the registered proprietor at H.M. Land 
Registry of a piece of land of which the southern or road frontage 
and rear boundary were roughly parallel. The western boundary 
Was at right angles to them. The eastern boundary started at 
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right angles from the road but after a short distance bent inwards 
towards the west. The vendor divided the piece of land into five 
plots ; their side boundaries in each case had an angle following, 
in effect, the line of the vendor’s eastern boundary. The 
defendant, the first purchaser, in 1949 purchased plot No. 4. 
He was aware of the system of layout adopted by the vendor, and 
the plan both on the sale agreement and on the transfer of his 
plot to him showed the sides of his plot as having an angle. The 
plan, however, on his land certificate indicated the sides of his 
plot by dotted lines running straight without a break from the 
road frontage to the rear boundary. The land certificate was 
stamped with the following note: ‘‘ The boundaries shown by the 
dotted line have been plotted from the transfer plan and are 
subject to revision on survey after the erection of fences.” The 
defendant proceeded to erect a house on his plot on the assumption 
that his side boundary was a straight boundary with the result 
that at the point of the angle in the boundary it was in part 
built on the adjoining’ plot No. 3, which was purchased by the 
plaintiff in 1951. The defendant also laid out his garden on the 
same assumption. The plaintiff claimed a declaration that his 
north-eastern boundary was, in effect, what was shown as the 
south-western boundary on the plan on the transfer to the 
defendant of his plot, an injunction and damages. Jenkins, L.J., 
gave judgment for the plaintiff. The defendant appealed. 


Lorp EVERSHED, M.R., said that he had come to the clear 
conclusion that the decision of Jenkins, L.J., was correct and 
should be affirmed. The case for the plaintiff had rested upon the 
view taken and advanced of the effect of the Land Registration 
Act, 1925, and of the statutory provisions upon the land certifi- 
cate, which was undoubtedly the defendant’s document of title. 
Counsel for the defendant had referred to ss. 19 and 69 of the 
Act of Parliament which provided that the transfer should be 
completed by an entry on the register and that when that entry 
took place and the certificate was issued in respect of it, then by 
s.69 the proprietor was deemed to have vested in him what the 
certificate certified that he owned. The question of identification 
and boundaries was dealt with exclusively by s. 76 of the Act 
itself, plus rules which had been made under the Act. The 
rules applicable to this case consisted of rr. 272 to 285. Of that 
section of the rules, it was only necessary to refer to r. 284. 
The court was here concerned with the filed plan, or the general 
map of the Land Registry. In the end of all, the matter came 
down to this, in the light of the statutory provisions and looking 
at the land certificate: was this a case in which the defendant 
could, as things now were, say: ‘I have got a piece of land, the 
boundaries of which are sufficiently identified and are such that 
my house at no point trespasses upon the plaintiff’s property ? ”’ 
Or, on the other side, was the right answer that the identification 
in the certificate was not, and did not purport to be, a precise 
signification—a precise showing—of the boundaries, which 
boundaries could properly be discerned from other material 
in the case? That was the point. If. the question were put: 
was the plaintiff saying in truth that the defendant got the wrong 
property by the land certificate ? he (his lordship) would answer 
the question negatively. He thought that there was no doubt that 
the certificate purported to give him, and gave him, the right 
property. What, on the evidence, it had failed to do was to 
indicate its boundaries with sufficient correctness and precision. 
Accordingly, this was a dispute as to boundaries. He (his 
lordship) agreed with counsel for the plaintiff that ss. 19 and 69 
were directed to bringing land-registered land into the general 
scheme of the property legislation of 1925, and were not concerned 
with the sort of question which arose in the present case. He 
further agreed with counsel that s. 76 and the rules provided 
that in the case of a general map or filed plan the boundaries 
were not intended to be more than indicated and not precisely 
defined. In his judgment the plan on the defendant’s land 
certificate could not be set up to overturn the plain effect of what 
otherwise would have resulted from the bargain made between 
the defendant and his vendor as had been recorded in his contract 
of sale and in his instrument of transfer. The appeal would be 
dismissed. 

BirRKETT and Romer, L.JJ., delivered concurring judgments. 
Appeal dismissed. 

APPEARANCES: J. A. Plowman, Q.C., and D. A. Thomas 
(R. C. Bartlett & Co.); H. E. Salt, Q.C., and H. E. Francis 
(Milner & Milner). 


[Reported by J. A. Grirrirus, Esq., Barrister-at-Law} [2 W.L.R. 245 
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Chancery Division 


ESTATE DUTY: EXCHANGE BY DECEASED OF 
ORDINARY SHARES FOR PREFERENCE SHARES OF 
LESS VALUE: DIRECTION TO COMPANY TO 
ALLOT OTHER PREFERENCE SHARES TO WHICH 
DECEASED WAS ENTITLED 
Letts and Others v. Inland Revenue Commissioners 


Upjohn, J. 10th October, 1956 


Adjourned summonses. 

In 1944 a company was formed to take over a business owned 
by five partners, the senior partner, his two sons and his two 
nephews (all four collectively hereinafter called ‘‘ the active 
partners’). The five partners agreed in April, 1944, to sell the 
business to the company, receiving for the goodwill and pending 
engagements 50,000 fully paid ordinary shares of £1 each to be 
divided among them in proportion to their interests in the profits 
of the business, and receiving for the remaining assets 5 per cent. 
fully paid preference shares of {1 each. The senior partner thus 
received 20,832 ordinary shares and, by an agreement executed 
in May, 1944, covenanted with the active partners that he would 
“not at any time either by deed or will or otherwise give, settle, 
bequeath or otherwise dispose of the ordinary shares in the 
capital of the company to be received by him under the sale 
agreement . . . or any of them to or in favour of any person or 
persons other than the active partners or some or one of them.”’ 
The agreement also provided that all the senior partner’s 
ordinary shares which the active partners or any of them might 
acquire from him during his life or his personal representatives 
after his death should be divided between and belong to the 
active partners or their personal representatives in equal shares. 
The 5 per cent. preference shares were to be issued to all the 
partners in the same proportions as the amounts of their credit 
balances in the books of the business at 30th April, 1944, bore 
to one another. At the time certain assets, considered to be 
undervalued, were written up from £18,304 to £25,000, to which 
write-up each partner was to be entitled in proportion to his 
share in the company’s profits. In the result that entitled the 
senior partner to 7,342 preference shares. On 29th July, 1944, 
the senior partner gave a written direction to the directors of the 
company to divide his preference shares equally between his two 
sons, each to receive 2,447, and his daughter, to receive 2,448. 
In February, 1945, the shares were allotted. In 1948 the senior 
partner wrote to the active partners (who, with him, were the 
directors of the company) suggesting that he should transfer 
20,000 ordinary shares to them and receive in exchange 20,000 
preference shares (which were of considerably less value) from 
them. They agreed and the exchange took place. After it the 
senior partner still kept 832 ordinary shares which, under the 
agreement of May, 1944, were to go to the active partners in 
equal shares. On 10th October, 1949, the senior partner died. 
In 1950 the sons transferred to the nephews without payment 
one-quarter of those shares. Summonses were taken out to 
ascertain whether the transactions of the exchange of the 20,000 
ordinary shares and of the gift of the 7,342 preference shares 
attracted estate duty. 

Upjoun, J., dealing with the first summons, said that the 
taxpayers argued that when the exchange was made in 1948 
the senior partner had in effect a life interest only in the ordinary 
shares, and though they were more valuable, in the case of an 
old man, the exchange of a life-interest in them for an absolute 
interest in the preference shares involved no element of bounty. 
But the transaction of 1944 did not give the senior party a life 
interest. The senior partner merely covenanted not to dispose 
of the shares or bequeath them elsewhere. He could have died 
intestate as to the shares without committing any breach of 
covenant, and the partners had only a spes successionis ; a gift 
inter vivos of any of the shares to one of the partners would have 
conferred on the donee the whole beneficial interest in the shares, 
notwithstanding the covenant. In 1948 the senior partner 
received preference shares in exchange for much more valuable 
ordinary shares in which the whole beneficial interest and not a 
quasi-life interest was transferred. The transaction was a 
substantial gift for partial consideration and, as such, was 
exigible to duty under s. 38 of the Customs and Inland Revenue 
Act, 1881. On the second summons regarding the preference shares, 
the question was whether they vested in the beneficiaries by 
virtue of registration in February, 1945, which was within the 
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five-year period, or by virtue of the direction to the company in 
July, 1944, which was outside it. That depended on whether 
the senior partner intended to make a gift by the direction of 
July, 1944, and whether that direction was a complete and 
effective instrument of gift. There was no doubt that a gift was 
intended. It was argued that the direction constituted a valid 
equitable assignment not of the shares, but of the senior partner’s 
right to an allotment under the contract of sale; that was an 
equitable chose in action, which could be assigned without any 
particular language or form, as Lord Macnaghten had said in 
Brandt’s v. Dunlop Rubber Co. [1905] A.C. 454; the direction 
constituted a valid assignment, and in making it the senior 
partner had done all that he could to transfer his right. The 
Crown contended that the direction was not clear and unambiguous 
and that it was not an effective assignment as it could not be said 
to be irrevocable. The question was difficult; but, bearing in 
mind that the senior partner intended that his children should 
have the shares, he was intending by the direction to the company 
to assign his rights, the direction operated as an equitable 
assignment, and the Crown’s contention failed. Orders accordingly. 

APPEARANCES: J. Pennycuick, Q.C., and W. A. Bagnall 
(Loxley & Preston) ; E. Milner Holland, Q.C., and J. W. Brunyate 
(Solicitor of Inland Revenue). 


{Reported by F. R. Dymonp, Esq., Barrister-at- aw] 


[1 W.L.R. 201 


TRUST: POWERS COLLATERAL : POWER TO MAKE 

PAYMENTS TO EMPLOYEES OR EX-EMPLOYEES, 

THEIR WIDOWS AND DEPENDANTS: ULTIMATE 

TRUST OF SURPLUS FOR BENEFIT OF EMPLOYEES 
OR EX-EMPLOYEES: VALIDITY 


In re Sayer ; MacGregor and Another v. Sayer and 
Another 


Upjohn, J. 19th October, 1956 


Adjourned summons. 


By a trust deed made between a settlor, M., and Martins 
Bank, Ltd., a fund was settled on trusts for employees and 
ex-employees of S. Ltd. It was provided that the fund be 
administered by a committee of management of which the settlor 
(the governing director of the company), M. (an employee) 
and the company’s auditor for the time being were to be the 
first members. Clause 4 provided that no person should have 
any right to payment from the fund, all grants from which were 
to be at the discretion of the committee, which was empowered 
in each case to make payments by way of life annuities, or for 
terms of years, or by way of lump sum grants, to or on behalf 
of the company’s ‘‘ employees,’’ ‘‘ ex-employees,”’ their “‘ widows, 
infant children or other infant dependants ”’ and “‘ other dependent 
relatives.’ Clause 6 provided that the company be wound up 
in certain events and that, should it be so wound up, the com- 
mittee, after providing for expenses, might apply the fund to 
buying annuities for any beneficiaries for the time being receiving 
allowances from the fund, or for such other persons then actually 
or potentially eligible as the committee might select. The 
surplus was to be used for the benefit of employees or ex-employees 
as the committee should think appropriate in the circumstances. 
By this summons, to which the settlor and M. were defendants, 
the auditor and the bank (as custodian trustee of the fund) 
asked, inter alia, whether the trusts, powers and provisions in 
cll. 3 and 4 pending the final distribution of the fund were valid 
or void for uncertainty ; whether the trusts in cl. 6 for its final 
distribution were valid, or void for uncertainty, and whether the 
income and capital of the fund had as from the date of the 
execution of the deed been held on a resulting trust for the 
settlor. It was common ground that the trustees would be 
exercising a power collateral (i.e., not coupled with a duty) 
in making grants under cl. 4 or in buying annuities on a winding 
up, and that the provisions of the deed did not infringe the rule 
against perpetuities. 

Upjoun, J., said that it was only when the time came for the 
disposition of the ultimate surplus in the trustees’ hands that a 
trust arose for the first time. The first question was whether 
that trust was valid. A trust to distribute could be valid only 
if it was possible to ascertain the members of the class with 
sufficient certainty : Inland Revenue Commissioners v. Broadway 
Cottages Trust [1955] Ch. 20. The evidence showed that it was 
quite impossible to ascertain who were the ex-employees of the 


company ; accordingly the trust to distribute the ultimate 
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surplus was void, and it was held on a resulting trust for the 
settlor. A different problem arose regarding the exercise of 
the powers collateral during the life of the fund and on the 
winding up. In such a case it was not necessary that the whole 
class of possible beneficiaries should be ascertainable: In re 
Gestetner Settlement {1953} Ch. 672. It was conceded that 
there was sufficient certainty in the case of ex-employees and their 
widows, as the facts could be ascertained in relation to any 
particular prepositus, but it was said that a gift to ‘ other 
dependent relatives ’’ was too vague, objection being taken to 
the expression ‘‘dependent.” The authorities as to the meaning 
of that expression were conflicting. The true solution of the 
problem was to deal with it in a practical way. The trustees 
were three businessmen connected with the company. Although 
there might be difficult cases, it would not be impossible for 
them to decide in any particular case whether or not a person 
was qualified as a beneficiary. It followed that the powers 
exercisable during the existence of the fund, and on the winding 
up under cl. 6 (apart from the trust for the disposal of the 
ultimate surplus) were valid. Declaration accordingly. 


APPEARANCES: I. Griffith; J. Pennycuick, Q.C., and 
W. Geddes; G. Cross, Q.C., and J. Turner (Batesons & Co., 
Liverpool). 


[Reported by F, R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 261 


WILL: DIRECTION TO FORM COMPANY TO TAKE 
OVER BUSINESS: ULTIMATE REMAINDER IN 
SHARES TO PASS TO DAUGHTER : COMPANY LATER 
FORMED BY TESTATOR: WHETHER DAUGHTER 
ENTITLED TO TESTATOR’S SHARES 


In re Quibell, deceased 
White v. Reichert and Others 
Vaisey, J. 30th October, 1956 
Adjourned summons. 


A testator by his will bequeathed to his trustees the goodwill, 
stock-in-trade and premises of his business of a chemist and 
directed his trustees as soon as possible after his death to convert 
the business into a private limited company and for that purpose 
to promote a company to take over the business and to sell or 
transfer the business and the property (other than the premises) 
to the company in consideration of fully paid ordinary shares. 
He directed his trustees to stand possessed of the shares on trust 
to pay the income thereof to his wife for life and after her death 
to his daughter for life and after her death on trust for his sister 
and her children or remoter issue as therein mentioned. By a 
codicil reciting the relevant provisions of the will he provided 
that after his wife’s death his trustees should hold the shares in 
the company and the business premises in trust for his daughter 
absolutely. Subsequently, despite these testamentary provisions, 
he himself promoted a company which acquired the business and 
carried it on on the premises, which remained vested in the 
testator. The company had a capital of 1,000 £1 shares, all 
issued for cash, 510 to the testator, 488 (including a subscriber’s 
share) to the daughter, 1 (which ultimately belonged to the 
daughter) to the testator’s wife and 1 to the then secretary of 
the company. The testator died two years, and his wife eight 
years, after the formation of the company. The daughter, a 
qualified pharmacist, had in that capacity helped in the business 
and after his death had, pursuant to his will and the company’s 
articles of association, been appointed chairman and governing 
director of the company. 


VAISEY, J., said that the question was whether the testator’s 
510 shares passed to the daughter, or whether the codicil did not 
operate on them so that they fell into residue. Read literally, 
the codicil referred to a private company to be formed by the 
trustees which never came into existence, but the testator had 
himself done what he had directed his trustees to do. It made no 
practical difference that the shares which were part of the 
testator’s estate at his death were shares in a company formed 
not by the trustees but by himself. It was plain that what the 
testator wanted was that his daughter should have the shares in 
the company which owned his chemist’s business ; she was an 
expert pharmacist and well able to carry it on. The inclusion of 
the premises in the gift emphasised that intention. Such a view 
was fortified by the decision in In ve Russell (1882), 19 Ch. D. 432. 
As a matter of construction derived from the words of the codicil, 
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and having regard to the estate as it existed at death, there must 
be a declaration that the shares were held on trust for the 
daughter absolutely. Declaration accordingly. 


APPEARANCES: G. B. H. Dillon; H. Hillaby (Zeffertt, Heard 
and Morley Lawson) ; S. L. Newcombe (Theodore Goddard & Co.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 186 


SOLICITORS: REMUNERATION: TRANSFER OF 
REGISTERED LAND: SCALE FEE APPLICABLE 
In re 10 The Terrace, Hampton Wick, Middlesex 
Broughton v. Thorne 


Vaisey, J. 12th December, 1956 


Summons to review taxation. 

The Solicitors’ Remuneration (Registered Land) Order, 1925, 
provides by para. 1: ‘“ The remuneration of solicitors in con- 
veyancing and other non-contentious business under the Land 
Registration Act, 1925, shall be regulated as follows :—(p) for 
every completed transfer on sale . . . (i) where the land is registered 
with absolute or good leasehold title, the remuneration shall be 
that prescribed in the Schedule hereto .. .’". The schedule indi- 
cates the scale fees applicable in accordance with the value of the 
property transferred. On the sale of certain registered freehold 
property in Middlesex, under an order of the court one of the 
charges (amounting to £25) in the bill of costs of the solicitor (for 
mortgagees) to whom the conduct of the sale was given, and who 
had previously prepared particulars and conditions of sale and 
had, after the sale had taken place, prepared a transfer, was, on 
taxation, disallowed by the taxing master, who required detailed 
charges to be submitted. The solicitor objected, claiming that 
this was the proper scale fee in accordance with para. 1 (p) (i) 
of the Order. The taxing master, in answer to the objection, 
referred to In re Lacey & Son (1883), 25 Ch. D. 301 (which was 
concerned with a sale of unregistered land to which the Remunera- 
tion Order of 1882 applied) and stated that having regard to the 
circumstances and to the fact that a substantial part of the work, 
which the scale fee provided by the Order was intended to cover, 
was not done, the scale fee did not apply. A summons to review 
taxation was taken out by the solicitor, in which he sought that 
his objection might be allowed and that it be referred back to the 
taxing master to vary his certificate accordingly. 

VAISEY, J., said that registered land was dealt with not under 
the old Remuneration Order of 1882 but under the Order of 
1925. The wording of para. 1 (D) seemed quite straightforward ; 
the land in question was registered with absolute title, and the 
applicable fee according to the schedule was £25. The taxing 
master had required an itemised account, basing himself on 
In ve Lacey & Son, supra, but that was a decision under the 
Order of 1882 where the language was different; no doubt 
under that Order the scale fee under the schedule could not be 
charged unless the work indicated was dont. But the words of 
para. 1 (p) contained a plain direction. Kegistered land stood 
ona very different footing from ordinary conveyancing under the 
old régime. The scale fee of £25 ought to have been allowed. 
Order accordingly. 

APPEARANCES : Q. Edwards (A. E. Shrimpton) ; I. B. Holroyd 
Pearce (R. Gray with him) (Sherrard & Sons, Kingston-upon- 
Thames). 


{Reported by F’, R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 223 


Queen’s Bench Division 


CROWN PRACTICE: CERTIORARI: 
APPEAL TRIBUNAL 
R. v. Appeal Tribunal under the provisions of the Patents 
Act, 1949; ex parte Champion Paper and Fibre Co. 
Lord Goddard, C.J., Hallett and Ashworth, J J. 
24th October, 1956 

Application for certiorari. 

The applicants, who held a patent in respect of coating paper, 
applied under s. 24 (1) of the Patents Act, 1949, for an extension 
of the patent on the ground that they had been prevented by 
war conditions from properly exploiting it. The application 
was opposed, The Comptroller-General granted an extension of 
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five years. On appeal to the appeal tribunal set up under the 
Act (Lloyd-Jacob, J.), the extension was reduced to two years. 
The applicants moved for certiorari to quash this decision. 

Lorp GopparD, C.J., said that the tribunal was very much 
suit generis, as by s. 85 of the Act it was constituted by a judge 
of the High Court, while an appeal to it was not to be deemed 
a High Court proceeding. It was an inferior tribunal, and 
certiorari would lie if it exceeded its jurisdiction or gave a decision 
bad on its face. From two matters with which it dealt appeal 
lay to the Court of Appeal, from other matters no appeal lay. 
It would be a strange tribunal if on some occasions it was 
exercising a judicial function from which appeal lay, and on 
other occasions it was not exercising a judicial function, though 
no appeal lay. An order of certiorari would not infringe the 
Queen’s prerogative, as all patent matters were governed by 
statute, and both the Comptroller and the tribunal had statutory 
duties to perform which must be performed in a judicial manner. 
There could be no doubt that certiorari lay, but as there was 
no error of law on the face of the decision, the application must 
be dismissed. 

HALLETT and AsHworTH, JJ., agreed. Application dismissed. 


APPEARANCES : Charles Russell, Q.C., J. P. Graham, Q.C., and 
S. Gratwick (Bristows, Cooke & Carpmael); R. Winn (Treasury 
Solicitor) ; G. T. Aldous, Q.C., and D. Falconer (Slaughter & May) ; 
P. J. Stuart Bevan (Solicitor, Board of Trade). 

Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 248 
LANDLORD AND TENANT: COVENANT AGAINST 
ASSIGNMENT: PROVISO AS TO OFFER OF 
SURRENDER BEFORE REQUEST FOR CONSENT 


Adler v. Upper Grosvenor Street Investment, Ltd. 


Hilbery, J. 20th December, 1956 

Action. , 
The Landlord and Tenant Act, 1927, provides by s. 19 (1) : 
“In all leases . . . containing a covenant . . . against assigning 
. demised premises . without licence or consent, such 
covenant . . . shall, notwithstanding any express condition to the 
contrary, be deemed to be subject—(a) to a proviso to the effect 
that such licence or consent is not to be unreasonably withheld 
hs A lease demising a residential flat to a tenant for seven 
years from January, 1954, contained a covenant against 
assignment by the tenant ‘‘ without the previous consent in 
writing of the landlords, such consent (subject as hereinafter 
provided) not to be unreasonably withheld ”’ to an assignment of 
the whole flat to a respectable and responsible person. There 
followed a proviso to the covenant “ provided that should the 
tenant desire to assign or underlet the flat he shall before doing 
so offer in writing to the landlords to surrender the lease .. . 
without any consideration and the landlords may accept such 
offer at any time within twenty-one days from the receipt thereof 
. . but shall otherwise be deemed to have rejected it.’’ The 
landlords refused the tenant permission to assign to a designated 
assignee on the ground, inter alia, that the tenant had not offered 
to surrender the lease. The tenant sought a declaration that the 
proviso requiring him to offer the landlord the surrender of the 
lease when asking permission to assign was void and of no effect 
by virtue of s. 19 (1) (a) of the Landlord and Tenant Act, 1927. 
HILBERY, J., said that s. 19 merely purported to add something 
to all leases containing a covenant not to assign, etc., without 
consent. The present lease contained the proviso which s. 19 
required, but it was said that the further proviso in the lease 
stultified the requirements of s. 19. That argument failed; 
s. 19 only forced into any lease containing a covenant against 
assignment without consent a further proviso, and excluded from 
any such lease anything which would exclude that proviso. The 
added proviso of the lease did not exclude the proviso of s. 19, 
it imposed a condition precedent to the coming into operation of 
the covenant not to assign without previous consent. If the 
landlord accepted surrender, the provision that the tenant might 
assign never came into operation ; if the landlord refused it, the 
right of the tenant to assign to a proper person was unimpaired. 
It had been urged that In re Smith’s Lease [1951] 1 T.L.R. 254 
showed that the proviso must be bad, but the effect of that case 
was that parties could not postulate in advance that certain 
things should not be deemed unreasonable ; in the present case 
there was no provision that a failure to offer a surrender should 
be deemed a reasonable reason for refusal. The proviso was a 
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covenant operating on matter anterior to the coming into effect 


of the covenant against assigning without consent. If the 
landlord accepted the surrender, the tenant would be in no worse 
position than if the covenant against assigning had been absolute, 
to which, on the authorities, s. 19 would not apply. Judgment 
for the defendants. 

APPEARANCES : G. Augherinos (Malcolm Slowe & Co.) ; D. Kemp 
(Digby & Co.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 227 


Probate, Divorce and Admiralty Division 


DIVORCE: UNREASONABLE DELAY: ADULTERY: 
UNSUCCESSFUL INQUIRIES: SAVING MONEY FOR 
DIVORCE 


Key v. Key and Staples 
Karminski, J. 20th November, 1956 


Undefended petition by husband for divorce on the ground of 
adultery. 

The wife left her husband in 1946 to live in adultery with another 
man. The husband unsuccessfully tried to find her for some three or 
four years: in 1950, he went to live as man and wife with another 
woman, whom he wished to marry, and started to save up money 
to enable him to take proceedings for divorce. The case was 
adjourned for argument by the Queen’s Proctor upon the issue of 
delay. 

KaARMINSKI, J., referred to the unsuccessful attempts which 
the husband had made from the start to trace his wife, and to his 
efforts to save up enough money to enable him to put himself in 
funds to start proceedings when he began to live with the woman 
whom he wished to marry. He had managed to save out of 
wages which were not very large, and on which he had to live, 
a sum of £100, and, as the Court of Appeal had pointed out in 
Hooper v. Hooper (The Times, 10th October, 1953), the saving 
of a man in that kind of position to obtain a decree was something 
not to be criticised but to be commended. He had recited the 
facts of the case at some length as he now understood them because 
he had been referred to Lowe v. Lowe [1952] P. 376, in which 
the earlier decisions were reviewed. In that case he refused 
a decree to a husband who had been guilty of very long delay on 
the ground that he had acquiesced in his wife’s adultery and had 
been guilty of unreasonable delay, so that in the circumstances of 
that case it would not be a proper exercise of the court’s discretion 
to grant the husband a decree. The facts in Lowe v. Lowe 
to which he (his lordship) had been referred, were, in some respects, 
widely different from the present case. The petitioner, the 
husband, had known very well where the wife had been living 
with the co-respondent, and indeed had met her from time to time 
on perfectly friendly terms ; but he had taken no steps whatsoever 
until the man with whom she had been living had died and until 
he himself had decided that he would like to marry some other 
woman. That waS a case where there had been no honest 
explanation of the man’s delay. In the present case, the husband 
had done his best according to his own lights to remedy the wrong 
which had been done to him. He had tried his best to find his 
wife for some years, and then he had tried with great trouble and 
inconvenience to save up enough money to get a start. Although 
there was undoubtedly a ten years’ delay here, there was no 
culpable delay as envisaged by the statute and it was a case 
where the delay was sufficiently explained. It was a proper case 
for the court to exercise its discretion in regard to the petitioner's 
adultery, and there would be a decree. Decree nisi. 

APPEARANCES: R. J. A. Batt (Elliot & Macvie) ; Colin Duncan 
(The Queen's Proctor). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 220 


UNREASONABLE DELAY: ADULTERY: 
DESIRE TO REMARRY 

Purton v. Purton and George 
Karminski, J. 20th November, 1956 

Undefended petition by husband for divorce on the ground of 
adultery. 

The parties were married in June, 1927. In 1946, the wife 
went to live with the co-respondent taking with her the two 
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younger children of the marriage. After some five years the 
husband gave up hope that his wife would return, but he took no 
steps to have the marriage dissolved. In 1955, he formed an 
attachment for another woman, whom ne wished to marry, and 
who also wished to marry him ; and on 25th November, 1955, he 
filed a petition for divorce. In December, 1955, the woman 
in question went to live in his house as housekeeper and shortly 
afterwards they began to live together as man and wife. The 
case was adjourned for argument by the Queen’s Proctor upon 
the issue of unreasonable delay, and at the adjourned hearing 
the wife gave evidence that she still wished to marry the 
co-respondent. 

KARMINSKI, J., said that he accepted the husband’s evidence 
that he, the husband, had hopes for the first five years that his 
wife would give up the co-respondent and return to him. But 
he (his lordship) had not the slightest doubt that unless the 
husband had formed an affection for another woman the petition 
would never have been presented. The husband had not been 
unsatisfied with the state of affairs which had gone on for very 
nearly ten years, although he had not acquiesced in it in any way, 
and certainly had not encouraged the association or the adultery. 
Counsel for the husband had accepted that there had in this case 
been unreasonable delay, which he agreed amounted to culpable 
delay. But he had submitted that the case was one of the 
comparatively small body of cases where, in spite of culpable 
delay being found, the court could exercise its discretion in favour 
of the husband notwithstanding. Counsel for the Queen’s 
Proctor admitted that the mere fact that the husband had been 
stung into action at last by his desire to marry another woman 
was not by itself a reason for refusing to exercise discretion. 
In this case, unlike the husband petitioner in Lowe v. Lowe 
1952] P. 376, the husband had not been guilty in any way of any 
kind of acquiescence in the position. In Lowe v. Lowe, the 
husband had gone on being quite friendly with his wife and 
indeed took no proceedings until after the death of the man with 
whom she had been living. He had also consoled himself for a 
period of five years with another woman. Those disquieting 
aspects were happily absent from this particular case. Although 
there had been culpable delay, the question of discretion must 
be considered in the light of all the circumstances. His lordship 
then considered the principles set out in Blunt v. Blunt [1943] A.C. 
517, 525, upon which the court’s discretion may be exercised, and 
said that, with some hesitation, he had come to the conclusion that 
this was a case in which the court should exercise its discretion 
in the husband’s favour. Decree nist. 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time:— 
Transport (Railway Finances) Bill [H.C.} [23rd January. 


Read Second Time :— 
B.P. Trading Bill [H.L.] {22nd January. 
Blyth Harbour Bill [H.L.] [22nd January. 
Buckinghamshire County Council Bill [H.L.] [23rd January. 
Durham County Council (Barmston—Coxgreen Footbridge) 

Bill [H.L.} {23rd January. 
Ghana Independence Bill [H.C.} [24th January. 
Liverpool Hydraulic Power Bill [H.L.} [24th January. 
Newport Corporation (Water) Bill [H.L.] {24th January. 
Port of London Bill [H.L.} [24th January. 
Solicitors Bill [H.L.} [22nd January. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time:— 


Cheques (No. 2) Bill [H.C.]} [25th January. 


To amend the law relating to cheques and certain other 
instruments. 
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APPEARANCES: A. F. Waley (Maurice Hudgell) ; Colin Duncan 
(The Queen’s Proctor). 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 216 
DIVORCE: WHETHER GIRL OF TWELVE CAN BE 
GUILTY OF ADULTERY 


Barnett v. Barnett ; Brown intervening 


Mr. Commissioner Temple Morris, Q.C. 30th November, 1956 


Petition for divorce. 

A wife petitioned for divorce on the grounds of cruelty and 
adultery. Among the allegations in the petition was one charging 
the husband with adultery with a girl of twelve. The husband 
had been charged at assizes in respect of the alleged incidents, 
had pleaded guilty and been sentenced to imprisonment. The 
girl intervened through her guardian ad litem, the Official 
Solicitor, and filed an answer denying adultery. At the hearing, 
one of the questions for decision was whether a female intervener 
of twelve could be found guilty of adultery. 

THE COMMISSIONER said that there was no direct authority 
on the question, which must be answered in the negative. 
Adultery for this purpose was defined as ‘‘ consensual sexual 
intercourse between a married person and a person of the 
opposite sex during the subsistence of the marriage’; see 
Rayden on Divorce, 6th ed., p. 111. Consent was most 
important in law, and could only be given by people not legally 
disqualified by age from so doing. Under the Marriage Acts 
the age of consent to marriage was sixteen, and a marriage under 
that age was void. Further, a woman who had been raped was 
not guilty of adultery; that would not be consensual. A boy 
of fourteen could not commit rape, or be guilty of carnal knowledge 
of a girl under thirteen, but he could be convicted of indecent 
assault. There was no reason why a boy should be in a more 
favourable position than a girl. It would be most illogical to 
say that a girl of twelve could be guilty of adultery. It would be 
a decision against good sense, decency, and morality. It would 
be against the public interest that a young girl of twelve should 
live the rest of her life branded as an adulteress when she had no 
legal voice or acquiescence in the criminal deed perpetrated on 
her. Decree nisi. 

APPEARANCES: J. C. Rutter (F. C. J. Elias, Cardiff) ; 
P. L. W. Owen (Official Solicitor). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 272 


AND WHITEHALL 


Read Second Time:— i 
Customs Duties (Dumping and Subsidies) Bill [H.C.} 
[22nd January. 
Empire Settlement Bill (H.C. [25th January. 


In Committee: 


Homicide Bill [H.C.} (24th January. 


B. QUESTIONS 
PLANNING APPEALS (BULLETIN OF SELECTED DECISIONS) 

Mr. Bevins said that a further Bulletin of Selected Appeal 
Decisions was being printed and would be available shortly. 
Thereafter it was proposed to issue an Annual Report. 

(22nd January. 


STATUTORY INSTRUMENTS 


Draft Education (Scotland) Fund Bursaries (Amendment No. 1) 
Regulations, 1957. 5d. 

Housing (Notice of Reduction of Maximum Rents) (Scotland) 
Regulations, 1957. (S.I. 1957 No. 50 (S.3).) 5d. 

London Traffic (Prescribed Routes) (Croydon) Regulations, 1957. 
(S.I. 1957 No. 79.) 

Owners’ Rates (Form of Notice) (Scotland) Regulations, 1957. 
(S.I. 1957 No. 49 (S.2).) 5d. 

Retention of Cable, Mains and Pipe under Highway 
(Wiltshire) (No. 1) Order, 1957. (S.I. 1957 No. 42.) 5d. 

















134 [Vol. 101] 


Safeguarding of Industries (Exemption) (No. 1) Order, 1957. 
(S.I. 1957 No. 75.) 

Stopping up of Highways (Derbyshire) (No. 1) Order, 1957. 
(S.1. 1957 No. 67.) 5d. 

Stopping up of Highways (Derbyshire) (No. 2) Order, 1957. 
(S.I. 1957 No. 54.) 5d. 

Stopping up of Highways (Devon) (No. 2) Order, 1957. 
No. 68.) 5d. 

Stopping up of Highways (East Riding of Yorkshire) (No. 1) 
Order, 1957. (S.1. 1957 No. 69.) 5d. 


(S.1. 1957 


Stopping up of Highways (Essex) (No. 1) Order, 1957. (S.I. 1957 
No. 72.) 5d: 

Stopping up of Highways (Essex) (No. 2) Order, 1957. (S.I. 1957 
No. 70.) 5d. 

Stopping up of Highways (Flintshire) (No. 1) Order, 1957. 


(S.I. 1957 No. 53.) 5d. 
Stopping up of Highways (Huntingdonshire) (No. 1) Order, 1957. 
(S.I. 1957 No. 55.) 5d. : 
Stopping up of Highways (Lancashire) (No. 
(S.I. 1957 No. 56.) 5d. 
Stopping up of Highways 
(S.1. 1957 No. 40.) 5d. 


1) Order, 1957. 


(London) (No. 5) Order, 1957. 


POINTS IN 


Vendor Removing Plants from Garden after Contract 


Q. I have been recently confronted on three occasions with 
the following point, when acting in connection with the sale and 
purchase of a private dwelling-house. A contract has been 
entered into in the standard Law Society form, containing no 
special condition as to fixtures and fittings. The vendor has 
remained in possession of the property after the date of contract, 
and prior to completion of the transaction has removed from the 
garden rose trees, and in one instance perennial berbaceous 
plants also. I have held the view that the vendor was not entitled 
to do this, and that the purchaser was entitled to have the trees 
and plants replaced, or to be paid compensation in lieu. I have, 
however, been unable to find any specific authority to support 
my contention, and shall be interested to learn whether you are 
aware of any definite authority on this point. 


A. We are not aware of any direct authority on the point. 
We are quite satisfied, however, that your view is correct. For 
instance, it is well established that growing crops are part of the 
realty and so pass to a purchaser subject to the vendor’s right 
to gather them in the proper course of: husbandry if the time 
for so doing arrives before the proper date of completion 
(Webster v. Donaldson (1865), 11 Jur. N.S. 404). We think it 
follows that rose trees and the plants pass to the purchaser 
and he will have an action if the vendor removes them. For 
the right of the purchaser in the analogous case of fixtures, see 
Phillips v. Lamdin [1949] 2 K.B. 33 and Emmet on Title, 14th ed., 
vol. I, p. 480. 


Agricultural Holding—TerNnant LETTING FARM-HOUSE TO 
SUMMER VISITORS 


Q. By an agreement dated in April, 1947, the tenant covenanted 
to reside personally in the dwelling-house and not to assign, sub- 
let or part with possession of the farm or any part thereof without 
the consent of the landlord or his agent. There was reserved to 
the landlord the right to resume’ possession of any part of the 
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Stopping up of Highways (London) (No. 6) Order, 1957. 
(S.I. 1957 No. 64.) 5d. 

Stopping up of Highways (North Riding of Yorkshire) (No. 1) 
Order, 1957. (S.I. 1957 No. 43.) 5d. 

Stopping up of Highways (Oxfordshire) (No. 2) Order, 1957. 
(S.I. 1957 No. 77.) 5d. 

Stopping up of Highways (Portsmouth) (No. 1) Order, 1957. 
(S.I. 1957 No. 71.) 5d. 

Stopping up of Highways (Warwickshire) (No. 1) Order, 1957. 
(S.I. 1957 No. 41.) 5d. 

Stopping up of Highways (West Riding of Yorkshire) (No. 3) 
Order, 1957. (S.1. 1957 No. 65.) 5d. 

Transfer of Functions (Iron and Steel) Order, 1956. 
No. 95.) 5d. 

Wages Regulation (Hat, Cap and Millinery) (England and 
Wales) Order, 1957. (S.I. 1957 No. 66.) 7d. 

Wages Regulation (Road Haulage) (Amendment) Order, 1957. 
(S.I. 1957 No. 74.) 5d. 


[Any of the above may be »btained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.} 


(S.1. 1957 


PRACTICE 


farm for building, mining, road making, industry or any purpose 
specified in s. 27 of the Agricultural Holdings Act, 1923. During 
the summer months the tenant lets substantially the whole of the 
farmhouse to summer visitors, he and his wife living in a caravan 
on the farm. (1) Do you consider that the tenant by so doing has 
broken the covenant to reside in the farmhouse and not to sub-let 
or part with possession of any part thereof ? (2) Do you consider 
that the income which the tenant received from the visitors, which 
is estimated to be about £1,000 in a season, is a fact which an 
arbitrator can and should take into account if the landlord 
submitted a reference to the arbitrator as to the question of what 
rent should be payable in respect of the holding under s. 25 of 
the Act of 1947 ? (3) Do you consider that the power to resume 
possession of any part of the farm could be enforced by the 
landlord to resume possession of the farmhouse for the purpose of 
himself letting rooms, the landlord offering to build a new but 
smaller farmhouse for the tenant ? 


A. (1) In our opinion, the tenant’s conduct is in breach of his 
covenant to reside personally in the dwelling-house. It is not, 
we consider, in breach of the covenant not to sub-let or part with 
possession of the farm; it seems likely that the second part of 
the covenant was limited in scope to the farm because the first 
part already protected the landlord as regards the farmhouse. 
(2) An arbitrator could not, in our opinion, take into account 
income to be derived from parting with the possession of the whole 
of the farmhouse as has been done; if he were invited to do so, 
the fact that the landlord could obtain an injunction restraining 
the tenant from ceasing to reside personally in the dwelling-house 
would warrant the exclusion of such a factor. The covenant 
does not, however, in our view, prohibit the tenant from taking 
paying guests; and while we know of no authority in point, we 
consider that, especially if the farm be in a part of the country 
where this practice is common, the possibility might be taken into 
account when determining ‘‘ what rent should properly be payable 
for the holding.”” (3) In our opinion, the purpose would be well 
outside any of the purposes covered by the power. 
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